

SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY
	_________, Husband and Wife,

	)
)

)
	

	                                         Plaintiffs,
	)
	No. 

	
	)
	

	vs.
	)
)
	MOTION TO SHOW CAUSE

	
	)
	

	SINGLE TREE ESTATES COMMUNITY ORGANIZATION,

	)
)

)

)
	

	                                        Defendants,
	)
	



COMES NOW Plaintiffs, by and through their attorney, THOMAS J. WESTBROOK, and pursuant to their Claim of Frivolous Lien and supporting Affidavit, moves the Court for an Order requiring Defendant to appear before the Court and show cause, if any they have, why the Lien claimed by Defendant should not be released or reduced as requested below.
I. Grounds
This Motion is based upon the following grounds:

1. On April 17, 2007, the Defendant filed a NOTICE OF CLAIM OF LIEN upon property owned by Plaintiffs located in Thurston County, described as Lots 4 and 5, Single Tree Estates, Division One as recorded in Volume 18 of Plats, Page 47, Records of Thurston County, Washington in the amount of $9,600.00. See NOTICE OF CLAIM OF LIEN as filed under Thurston County Auditor No. 3918425, attached as Exhibit “A” to Plaintiff’s subjoined Affidavit for Claim of Frivolous Lien.
2. Despite Plaintiff’s requests and demands, Defendant’s have refused to dismiss said Claim of Lien and on August 18, 2007 filed an AMENDED CLAIM OF LIEN on Plaintiff’s property under Thurston County Auditor No. 3950454 in the amount of $8,367.00. Defendant claims this Lien pursuant to RCW 64.38 and Articles V and VI of the Protected Covenants and Declarations of Single Tree Estates Community Organization for maintenance, fines and improvement assessments levied from August 16, 2004. A true and correct copy of the AMENDED CLAIM OF LIEN is attached as Exhibit "B" to Plaintiff’s subjoined Affidavit for Claim of Frivolous Lien.  
3.  Defendant has threatened foreclosure of their LIEN if not fully paid by August 23, 2007. Plaintiff, through letter dated August 17, 2007 by their attorney, Thomas J. Westbrook, notified Defendant that the CLAIM of lien is frivolous and excessive and was not supported by fact or warranted by existing law. As of the date of this CLAIM OF FRIVOLOUS LIEN, Defendant has neither filed any foreclosure proceeding nor taken any action dismissing their CLAIM OF LIEN.

4. RCW 64.38.020 provides that an Association such as Defendant may:

levy reasonable fines in accordance with a previously established schedule adopted by the board of directors and furnished to the owners for violation of the bylaws, rules, and regulations of the association. (emphasis added)
5. None of the fines stated in the LIEN have been set in accordance with a previously established schedule adopted by the Board of Directors as required.
6. Defendant relies upon Article V of the Protective Covenants and Declarations of Single Tree Estates as authority for their Claim of Lien. Article V provides that the owner of each lot has the right to use the common facilities and connect to the water system subject to proper rules and regulations adopted by the Directors of said Club; it does not deal with fines and maintenance of property that is not part of the common facilities of Defendant. The fines imposed by Defendant under its Lien deal with claimed violations upon either the private property of Plaintiff or the Right of Way for Thurston County along Bald Hill Road; Defendant does not make any claim of lien based upon any fines related to common facilities or the water system. Therefore, Defendant’s claim of lien is not authorized under Article V and should be dismissed and released.

7. Article VI of the Protective Covenants and Declaration of Defendant provides for the assessment of liens for charges levied in accordance with the Protective Covenants and Declarations and that any liens assessed shall be collected and foreclosed as provided for Materialmen’s Liens, being RCW 60.04.

8. RCW 60.04.081 provides for the procedure to release a lien that is frivolous, made without reasonable cause or clearly excessive.
9. Defendant’s basis for imposing this LIEN is provided in their letter to Plaintiffs dated July 3, 2006 and attached at Exhibit “C” to Plaintiffs subjoined Affidavit for Claim of Frivolous Lien. Defendant’s Lien is frivolous, made without reasonable cause and clearly excessive for the reasons stated in Plaintiff’s subjoined Affidavit for Claim of Frivolous Lien.

10. Pursuant to RCW 60.04.081, Defendant’s LIEN is frivolous, not supported by reasonable cause and the fines imposed are unwarranted and clearly excessive
II. Relief Requested
WHERFORE, Plaintiffs request the following relief:
1. Dismissal and release of Defendant’s LIEN upon Plaintiff’s property, or in the alternative reduction of any excessive fees claimed in said LIEN if any are supported by reasonable cause or warranted by existing law;
2. For the Plaintiffs costs and disbursements herein including $35.00 filing fee and $750.00 reasonable attorney’s fees as provided under RCW 60.04.081.                        

3.  For such other relief as the Court deems appropriate.

DATED:  October 3, 2007




Thomas J. Westbrook, PLLC





By:
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