

SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY

	_____________, Husband and Wife,

	)
)

)
	

	                                         Plaintiffs,
	)
	No. 

	
	)
	

	vs.
	)
)
	AFFIDAVIT FOR CLAIM OF FRIVOLOUS LIEN

	
	)
	(RCW 60.04.081)

	SINGLE TREE ESTATES COMMUNITY ORGANIZATION,

	)
)

)

)
	

	                                        Defendants,
	)
	



STATE OF WASHINGTON)

                   


)  ss:


COUNTY OF THURSTON
)
COMES NOW the Plaintiffs, ___________, under oath, and declare as follows:

1. We are over the age of eighteen (18) years, competent to testify and fully apprised of the facts in this matter.

2. On April 17, 2007, the Defendant filed a NOTICE OF CLAIM OF LIEN upon property owned by Plaintiffs located in Thurston County, described as Lots 4 and 5, Single Tree Estates, Division One as recorded in Volume 18 of Plats, Page 47, Records of Thurston County, Washington in the amount of $9,600.00. See NOTICE OF CLAIM OF LIEN attached as Exhibit "A" as filed under Thurston County Auditor No. 3918425.
3. Plaintiffs have repeatedly requested and then demanded that Defendant remove the Claim of Lien. 
4.  Defendant’s have refused to dismiss said Claim of Lien and on August 18, 2007 filed an AMENDED CLAIM OF LIEN on Plaintiff’s property under Thurston County Auditor No. 3950454 in the amount of $8,367.00. Defendant claims this lien pursuant to RCW 64.38 and Articles V and VI of the Protected Covenants and Declarations of Single Tree Estates Community Organization for maintenance, fines and improvement assessments levied from August 16, 2004. A true and correct copy of the AMENDED CLAIM OF LIEN is attached as Exhibit "B".  
5.  By letter dated August 13, 2007 from Defendant’s attorney, Kyle J. Tisdel, Defendant threatened foreclosure of their LIEN if not fully paid within ten (10) days of the date of their letter.
6. Plaintiff, through letter dated August 17, 2007 by their attorney, Thomas J. Westbrook, notified Defendant that the CLAIM of lien is frivolous and excessive and was not supported by fact or warranted by existing law. As of the date of this CLAIM OF FRIVOLOUS LIEN, Defendant has neither filed any foreclosure proceeding nor taken any action dismissing their LIEN.
7. RCW 64.38.020 provides that an Association such as Defendant may:

impose and collect charges for late payments of assessments and, after notice and an opportunity to be heard by the board of directors or by the representative designated by the board of directors and in accordance with the procedures as provided in the bylaws or rules and regulations adopted by the board of directors, levy reasonable fines in accordance with a previously established schedule adopted by the board of directors and furnished to the owners for violation of the bylaws, rules, and regulations of the association (emphasis added).
8. Article V of the Protective Covenants and Declarations of Defendant provides that each lot owner shall receive a share of the stock of Single Tree Club, Inc and that the owner of each lot has the right to use the common facilities and connect to the water system subject to proper rules and regulations adopted by the Directors of said Club; it does not deal with fines and maintenance of property that is not part of the common facilities of Defendant. The fines imposed by Defendant under its LIEN deal with claimed violations upon either the private property of Plaintiff or the Right of Way for Thurston County along Bald Hill Road; Defendant does not make any claim of lien based upon any fines related to common facilities or the water system. Therefore, Defendant’s claim of lien is not authorized under Article V and should be dismissed and released.
9. Article VI of the Protective Covenants and Declaration of Defendant provides for the assessment of liens for charges levied in accordance with the Protective Covenants and Declarations and that any liens assessed shall be collected and foreclosed as provided for Materialmen’s Liens, being RCW 60.04.
10. RCW 60.04.081 provides for the procedure to release a lien that is frivolous, made without reasonable cause or clearly excessive.

11. Defendant’s basis for imposing this LIEN is provided in their letter to Plaintiffs dated July 3, 2006 and attached at Exhibit “C”. Defendant’s LIEN is frivolous, made without reasonable cause and clearly excessive for the following reasons:


11.1. Defendant claims that Plaintiffs destroyed community property alleging Plaintiff “removed approximately 200 feet of Single Tree Estates Community Fence and then bulldozed over the area to create a new entry onto property from Bald Hills road” and that this action by Plaintiffs was taken without a prior written or verbal request of the Environmental Committee of Defendant. The fence allegedly removed is not a community fence and was not located on community or common property of the Defendant. The fence was destroyed by Asplundh Tree Service during tree removal activities sanctioned and commissioned by Puget Sound Energy. After destruction of the fence, Plaintiff cleaned up the resulting fence debris caused by Asplundh. Plaintiffs did not take any action that caused destruction of the fence and any fine against Plaintiff is made without reasonable cause. Plaintiff did widen its entry from Bald Hill Road to lots 4 and 5 however all work was done within the Right of Way of Thurston County or upon Plaintiff’s private property and was not done on any common area. Defendant does not have any enforcement authority for any actions taken by Plaintiff and any fine associated with those actions is made without reasonable cause. Finally, Defendant has fined Plaintiff $5,000.00 and requested the fence be replaced by Plaintiff. Plaintiff did not take any action for which a fine may be assessed by Defendant; there is no legitimate basis for the amount of fine and it is not made in accordance with a previously established schedule adopted by the Board of Directors and furnished to the Owners as required under RCW 64.38.020 and is clearly excessive given the otherwise minimal size of fines previously adopted and scheduled under the Single Tree Estates Rules and Regulations.  Attached as Exhibit “D” are the Rules and Guidelines of Single Tree Estate Association which provides for fines associated to violations of rules and regulation. The largest fine provided is $50.00. A fine of $5,000.00 is clearly excessive.

11.2. Defendant claims that Plaintiff altered the finish grade of lots 4, 5 & 6 without prior request or permission from the Environment Committee and removed the original survey spike from the easement road. Plaintiff was granted a building permit for lots 4 and 5 by Thurston County and approved by the Environment Committee. Grading of lots 4 and 5 were in compliance with the building permit and approvals. Plaintiff did not take any action related to the grade of lot 6; that was done by the Owner of lot 6. Plaintiff did not remove any original survey stake. Defendant’s Claim of Lien is frivolous and made without reasonable cause. Defendant has imposed a fine of $1,000.00 and has requested the survey stake be replaced at the expense of Plaintiff. The fine of $1,000.00 is not made in accordance with a previously established schedule adopted by the Board of Directors and furnished to the Owners as required under RCW 64.38.020 and is unwarranted and clearly excessive given the otherwise minimal size of fines approved under the Single Tree Estates Rules and Regulations.  The requirement that Plaintiff replace the survey stake is unwarranted and not supported in fact.


11.3. Defendant claims that Plaintiff removed trees and shrubs in 2006 without request or approval from the Environment Committee. Any trees removed that were not previously allowed under the building permits approved for lots 4 and 5 were trees removed by Asplundh Tree Service at the direction of Puget Sound Energy upon the Thurston County Right of Way associated to Bald Hill Road and not by Plaintiff. There is no reasonable cause to support any fine. However, Defendant has imposed a fine of $2000.00 related to removal of trees. This fine is not in accordance with a previously established schedule adopted by the board of directors and furnished to the owners as required under RCW 64.38.020 and is clearly excessive given the otherwise minimal size of fines approved under the Single Tree Estates Rules and Regulations.

11.4. Defendant claims that Plaintiff did not complete the exterior of the houses being built on lots 4 and 5 within the required 6 month period without prior request for an extension of time. This alleged violation is regulated under Article II(i) of the Protective Covenants and Declarations of Defendant and provide that if the exterior is not completed within 6 months after construction is commenced that the Environmental Committee may grant an extension up to twelve months for good cause. This provision does not impose a duty upon a lot owner to request an extension; it provides authority upon the Environment Committee to grant an extension. While Plaintiff admits it did not complete the exterior of each house within 6 months of commencement of construction, the homes exteriors were substantially complete and Plaintiff was continuing completion of the exterior at the 6 month time period. There was no good cause not to grant additional time to Plaintiffs for completion. Given the substantial completion of each house, Defendant’s actions to fine and lien Plaintiff’s property were not made with reasonable cause and were not warranted. Defendant imposed a fine of $500.00 against Plaintiff which is not in accordance with a previously established schedule adopted by the Board of Directors and furnished to the Owners as required under RCW 64.38.020 and is clearly excessive given the otherwise minimal size of fines approved under the Single Tree Estates Rules and Regulations.  
12. Pursuant to RCW 60.04.081, Defendant’s LIEN is frivolous, not supported by reasonable cause and the fines imposed are unwarranted and clearly excessive.

I declare under the penalty of perjury of the laws of the State of Washington that that I have read the foregoing Affidavit for Claim of Frivolous Lien, know the contents there​of and believes the same to be true.

DATED:  October 1, 2007

SUBSCRIBED AND SWORN to before me this __ day of October, 2007.

Notary Public in and for the State

of Washington, residing at 
Olympia.

My commission expires April 22, 2008.
	Affidavit for Claim of Frivolous Lien - 1
	Law Office of

Thomas J. Westbrook, PLLC

PO Box One

Littlerock, Washington 98556

360-458-9524

tjw@w3net.net





