d'L WASHINSTON STATE DEPARTMENT OF
m LICENSING

GUIDANCE FROM THE WASHINGTON DEPARTMENT OF LICENSING

For Real Estate Brokers and Managing Brokers

DOL is charged with administering RCW 18.85, RCW 18.86.030 and RCW 18.235 (the
“License Law”), pertaining to real estate brokerage services.

An owner may market his or her own property for sale without having to obtain a real estate
. license._However, if a person obtains an interest in real property from ths owner with the intent

of finding another buyer before completing the transaction with the original property owner, the \

person is putting transactions together for others and DOL will consider taking action against the \>

perpetrators for the unlicensed practice of real estate activities. Although the unlicensed person P

may purport to fit within an exemption to the licensing requirement, DOL would consider this

the misuse of the exemption in order to evade the License Law. o
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A broker representing an owner in a short sale owes the owner the same duties as any other
owner undler the License Law. A broker should advise a short sale scller to seek appropriate tax,
legal and other professional advice or counsel. In addition, brokers have a duty to all partics to
disclose material facts, deal with honesty and in good faith, and to exercise reasonable skill and
care. For example, a broker may not prepare and present a “‘phantom offer” to a lender to start
the short sale process, when in fact there is no legitirnate offer to purchase the property. That
practice is dishonest and fraudulent and DOL. will pursue disciplinary or administrative action
against brokers engaged in such practice.

/ DOL has received complaints about an improper shert sale transaction where a real estate broker <,
/ makes an offer on a distressed property and then negotiates a short sale payoff with the seller’s
ye lender. When the broker knows the amount that the lender will accept, the broker — as the seller
— begins marketing the property at a higher price._
the seller’s lender or the potential buyer. If the broker can find a buyer who will pay more than /
the short sale payoff, the broker arranges a simultaneous closing. If the broker does not find a
new buyer, the broker lets the property go into foreclosure. In other words, the broker only
intended to close the original purchase transaction if the broker could make money on the “flip.”
DOL will pursue disciplinary or administrative action against those brokers engaged in such
practice.

It is important for real estate brokers to keep their designated brokers, branch manager or
managing broker informed about all transactions and report any questionable activity. DOL is
available as a resource, although it cannot approve ot recommend any specific business models.

To follow the best practices when a broker is buying a short sale property for the broker’s own
account, a broker should:

o Buy the property from the competitive market and allow the seller’s lender to consider all
offers.

e Close the transaction and take possession of the property. What occurs thereafter is not
subject to DOL scrutiny. For example, a broker can close, make improvements to the
property, and then list the property for sale, There is risk in marketing the property for
resale tefore the broker closes.
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» Disclose all material facts, in writing, and explain to all parties and the lender, the details
of the transaction and your intentions. By doing so, you ensure that the parties and the
lender will have made an informed decision. Remember that a broker must deal honestly
and in good faith, present all bona fide written offers, and disclose all material facts.
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Main v. Taggares, 8 Wash. App. 6, 504 P.2d 309 (Wa.App. 12/05/1972)

(1 COURT OF APPEALS OF WASHINGTON, DIVISION THREE

(2] No. 404-3

[3] 1972.WA.40053 <http://www.versuslaw.com>; 504 P.2d 309; 8 Wash. App. 6
[4] December 5, 1972

[5] WILLIAM W. MAIN, SR., ET AL., APPELLANTS,
V.
STANLEY TAGGARES ET AL., RESPONDENTS

[6] Appeal from a judgment of the Superior Court for Okanogan County, No. 18324, Robert J.
Murray, J., entered March 30, 1971.

[7] Leslic L. Wecods, Michael F. Keyes, Woods & Keves, and Kelly Hancock, for appellants.
[8] Clifton W. Collins, for respondents.
[9] Edgerton, J. Munson, C.j., and Green, J., concur.

[10] Author: Edgerton

|8 WashApp Page 7]

[11] The trial court held valid an agreement by which William W. Main, Sr., plaintiff, agreed to
pay Stanley Taggares, defendant, $28.000 less certain expenses. The contract was mace
contemporarieously and in connection with a real estate sale agreement between plaintiffs
and a third party. Plaintiffs contend the contract with defendant was for a real estate broker's
commission, to which defendant, having no real estate broker's license, legally was not
entitled. They also sought refund of $6,000 previously paid defendants under the contract.
From the judgment for the defendants, plaintiffs appeal.
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[12] Since all negotiations between the parties were conducted between William W. Main, Sr. and
Stanley Taggares, the parties will be referred to in the singular.

[13] Plaintiff, Main, and defendant, Taggares, owned adjoining ranches in Okanogan County.
Plaintiff's ranch consisted of 900 acres. Defendant's ranch wes much larger. Sometime n
1969 defendant inquired of plaintiff whether he wished to sell his land. Plaintifi" answered in
the affirmative provided he could receive a net of $60.000. Defendant found a buyer for his
own land and one who would pay $88.000 for plaintiff's. He so informed plaintiff. On August
26, 1969, at defendant's suggestion, plaintiff went to the office of R. E. Mansfield, an
Okanogan lawyer, and there executed a contract for the sale of his farmland for the sum of
$88.000. The name of the purchaser was blank. The terms were $26,000 down and
installments of $15,500 or more annually unil paid, with interest at the rate of 7 percent per
annum. The contract was sent to California, where it was executed, and the purchaset's name,
"Louis A. Petrie, nominee" filled in. At the time plaintiff signed the sale contract he also
executed the following agreement:

[14] Agreement

[15] Whereas, Stanley Taggares has heretofore at my request materially assisted me with financiel
planning and analysis in respect to my business affairs, and especially with reference to my
real estate holdings in Okanogan

[8 WashApp Page 8]

[16] County, Washington, and with his said assisrance I have been enabled to find an
advantageous market for all said lands with reservation of valuable privileges cf possession
and prospective employment, and I have entered into negotiations for sale thereof to my
substantial advantage,

[17] Now, Theretore, for recognized value received and to be received, I agree that if said sale
now in negotiation be consummated within six months and on terms of cash or down payment
of 29% and payment of the remainder over a period of five years or less at 7% interest
payable annually, that [ will pay to said Starley Taggares all of the purchase price over the
sum of $60.000, less excise tax, revenue stamps, and federal income tax liability imposed
upon me, if any. from any sale price in excess of $60,000.00, which amount I agree to pay
out of purchase price proceeds, as received, $6000.00 from the down payment of $26,000.00
and thereafter in the same proportion as the balance of the obligation herein created, in
relation to the sum of $62,000.00, bears to each installment received, and in order to assure
the convenient and prompt fulfillment of this agreement. I agree to establish an escrow or
collection agency agreeable to both parties for receipt and disbursement of the gross sale
installments, upon the execution of said contract of sale of real estate.
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[18] Dated this 26th day of August, 1969.

[19] /s/ William W. Main

[20] William W. Main

[21] Accepted on the foregoing terms:

[22] /s/ Stanley Taggares

[23] Stanley Teggares

[24] Mansfield, the attorney who drew both the agreements, closed the sale and acted as escrow
agent until plaintiff commenced suit. As escrow agent he received the downpayment of
$26.000 and the first annual installment of $19,568.75. Of the downpayment plaintiff
received $20,000 and defendant $6,000. The first annual payment was to be divided
$12.621.84 to plaintiff and $6,946.91 to defendant. However, plaintiff's suit stopped payment
and the money

|8 WashApp Page 9]

[25] was eventually deposited with the clerk pending the outcorne of the case.

[26] The trial court concluded that the real estate contract and the agreement to compensate
defendant were made "for the purpose of arranging a 'straight-across' transaction to avoid
entering into two simultaneous real estate conveyances, and the parties never intended this to
be a real estate commission arrangement." It further adjudged that defendant's share of the
monies held by the clerk should be paid over to the defendant, and that plaintiff in the future
should pay such sums as he had agreed upon with the defendant in their contract. To these
conclusions the plaintiff assigns error.

[27] [1] The dispute in this case is legal, not factual. Plaintiff asserts that his agreement with
defendant was a broker's contract for a real estate commission which defendant was ineligible
to receive and that, therefore, the contract was illegal and void. He asks refunc. of the :nitial
$6,000 paid 1o defendant and to be absolved from all future payments.
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[28] RCW 18.85.010(1) (since amended by Laws of 1972, 1st Ex. Sess.. ch. 139) defines real
estate broker as follows:

[29] [A] person, acting independently, who for commissions or other compensation, engages in the
purchase, sale, exchange, rental, or negotiation therefor, of real estate, or interests therein,
and for business opportunities or interest therein, belonging to others, or holds himself out to
the public as being so engaged;

[30] In the instant case plaintiff contends defendant acted as a real estate broker. We agree.
Independently, for compensation, he procured a buyer and negotiated the sale of plaintiff's
real estate. While the preamble to the agreement recites other purported considerations for
the sums to be paid defendant, a search of the record does not disclose any factual basis for
such claim. The evidence is that despite this recital, defendant's services to plaintiff were
rendered in connection with this one transaction alone. Proof of any other assistance 1s
lacking. Defendant invested no capital

[8 WashApp Page 10|

[31] and pledged no credit. He did nothing but find a buyer. The agreement by its terms plainly
shows the payments to defendant were compensation for his services in the sale of plaintiff's
ranch only. It recites: "If said sale now in negotiation be consummated" on the terms set
forth, "I will pay to said Stanley Taggares all of the purchase price over" a certain sum. The
sums clairaed to be due by defendant, or to become due, are solely the fruit of his services in
negotiating a sale of real estate. The contract was for a broker's commission. This is so.
notwithstanding defendant's argument that it was not the intention of the parties to make a
brokerage contract and, since they did not intend it to be one, it was not. This is a non
sequitur. The name given an instrument does not necessarily determine what it is in law.
Shorewood, [nc. v. Standring, 19 Wash. 2d 627, 144 P.2d 243 (1943).

[32] Defzndan® argues that this was a "straight-across” sale made by plaintiff to the buyer and is
tantamount to a sale by plaintiff to defendart and then by defendant to the ultimate buyer.
Originally perhaps this was intended but it was not what actually was done.

[33] In denominating the sale from plaintiff to Petrie a "straight-across" transaction. a direct sale
made could not be converted into a sale and resale in order to avoid the payment of a
transaction excise tax and for a set of conveyancing stamps. This would have involved a
fictional constructive transfer to Taggares, the defendant, which would contravene the stature
of f-auds. RCW 64.04.010 requires that every conveyance of real estate "shall be by deed.”

[34] Adnittedly defendant did not have a license to operate as a real estate broker at any time
involved in this matter. RCW 18.85.100 (since amended by Laws of 1972, 1st Ex. Sess., ch.
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139) provides:

[35] It shall be uniawful for any person to act as a real estate broker, associate real estate broker,
or real estate salesman without first obtaining a license therefor, and otherwise complying
with the provisions of this chapter.

[36] No suit or action shall be brought for the collection of

|8 WashApp Page 11]

[37] compensation as a real estate broker, associate real estate broker, or real estate salesman,
without alleging and proving that the plaintitf was a duly licensed real estate broker, associate
real estate broker, or real estate salesman at the time the alleged cause of action arose.

[38] RCW 18.85.100 controls this case and bars defendant fron collecting any further sums under
the compensation agreement. Shorewood, Inc. v. Standring, supra. The trial court erred when
it held to the contrary.

[39] Plaintiff urges that the holdings of Irons Inv. Co. v. Richardson, 184 Wash. 118, 50 P.2d 42
(1935) and Shorewood, Inc. v. Standring, suora, entitle him to recover the $6,000 already
paid deferdant. We disagree.

[40] [2, 3] Irons Inv. Co. and Shorewood, Inc. follow RCW 18.85.100 and hold, only, that to
recover a commission a real estate broker must have a broker's license at the time he renders
the service. Neither the statutes nor the case law give one who sells his land by an unlicensed
broker the right to sue for refund of a commission once paid. RCW 18.85, dealing with the
licensing of real estate brokers, both prohibits a suit for cornpensation by one not licensed as
areal estate broker (RCW 18.85.100) and makes it a gross misdemeanor to act as a real
estate broker without a license. RCW 18.85.340. The law that requires real estate brokers to
be licensed is penal in nature and must be strictly construed. Johnson v. Rutherford, 32 Wash.

2d 194, 200 P.2d 977 (1948); Salisbury v. Alskog. 144 Wash. 88,256 P. 1030 (1927).

[41] When the law imposes a punishment which acts upon the cftender alone, and it is not a
reparation to the party injured, . . . it will not be presumed that the legislature intended the
punishment to extend farther than it is expressly stated.

[42] 2 Sutherland, Statutory Construction 7 3303, at 236 (3d ed. F. Horack 1943). The legislative
act before us is not remedial in nature and does not afford a remedy to a party who deals with
an unlicensed brpker. The act, penal in nature, was passed by the legislature to assure the
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fiscal responsibility

|8 WashApp Page 12]

[43] and competency of realtors. Thus the statute in this case does not expressly void contracts
entered in-o by unlicensed brokers, but rather, prohibits those brokers from suing to recover a
commission. [n view of the above rationale plaintiff is not entitled to recover the $6,000
previously paid defendant.

[44] In view of the foregoing conclusions it is unnecessary to dwell at length upon plaintiff's
assignment of error that the lawyer Mansficld was permitted to testify in violation of the
attorney-client privilege. Nevertheless, we have carefully examined the record in this regard
and find no basis for the contention. The attorney's testimony did not deal with privileged

matters.
[45] From its findings the trial court drew the following conclusion of law:
[46] That the avoidance of the one percent (1%) real estate excise tax on the first proposed

convevance in the amount of $60,000 is illegal and to avoid multiplicity of suits, the
Defendant should pay $600.00 plus late penalties to the Registry of this Court prior to entry
of judgment to be paid by said Clerk of Court to the Treasurer of Okanogan County upon
finality of judgment.

[47] In light of this opinion that there was but one sale. direct from seller to buyer, this conclusion
IS error.
[48] We agree with the trial court when he said, "The entire problem in this case arose from the

desire of defendant to save transfer taxes." The manner in which this transaction was finally
put together did not require the payment of this tax twice.

[49] The judgment of the trial court is reversed and the case is remanded for entry of a judgment
in conformity with this decision.

[50] Disposition

[51] Reversed.
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