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GII ID AN CIi lTR01\{ T Ifi \TASHINCITOI$ DE llr\R'.flitEN:t OF LI(lENlSl NG

For trleul Estate Bro'keys uud tl4''amaging Broker,t

DOL is chLarge,J .rruitih adminis,tering RCW 18.81;, IlrUW l 8.86.030 and lt(lW I 8.235 (tht:
"Lirlense 1-alv"), perta:in;ing to real estater brolceragl servi.cers,

An owner may marliet hLis or her own properlrv lbr r;ale without havinLg to obtairr a reral estilte: \
-\ licr:nse,. Frkrlve'vel, iFa Frersorr obtains an interes,t i i rreal pr,rperty frorn th: ()wncr with thc inLtent ''\
F.._v-i:t-----

of finding an.other: truyer before completing tlre transiacti,rn with the origi:nal prc'perfy ownc:r, the \
pel'{ion is puttirLg transaotions togetherfir othets a rrrJ DOL 'ivill considt:r takirrg 4stirln againLst t} e t.,

peqletl'ators for tl're unlicense,C practice of reeLl e stt*er activities. .Althc,ugh the unlicensedl pe rson .r''
ma:,/ purpr:nil to fit vrithin an exemption to the lir:er,r;ing requ!g1Gnt, Un-_Jp.il_dE9n$8.i1!ris ,/L _ =  

'  - _ _  , /

the misuse: oftlre exemption in order to evade the L.,ir:ensle [-aw. ,/,''
a

A broker tepresenting an owner in a short sale ow,:ls the owncr lhe sa.me ,luties .las any oth,lr
owiler un<.lor the Lir:ense, Law. A broker shor-rld a<l'r'ise a. slrofi srale scller to st:elk appropriatr: tax,
legal and other pro{i:ssional advice or counsel, I"n *rfilition, brokers have ,l duty to all parties tcr
disc:,lose n:raterial f-acts, dealvrith honesly and inL go,c11 I'aith, and to er:etcise reas,onable s,ikill emd
car$. Iror exanrple, il brr:rker rnay not prepare arLd prr;sent a, "phantom offer,' to il lender to sl,art
the short sa.le prooess, !'!'hen in fact therer is n,: |lgitirnate ofltr t,o purchase the properrty" .l-hat
prar:tice isr rlishonest and fraurlulent a:rd DOL will plrsue disciplinary or admiinistrattive aoti,on
aga:inst brokcrs engerged in such practicer.

DOL h.as receivecl crrmplaintri about an imprope'r shLcrt s;alertransaction where a real estale lbr,cker
malles an cfl'er on ardistressed properly and therr ne 6;otiarters a short sale pay'off with the se llrr's
len<ler. 

'$rhen 
1he b,roker: knows the anLount that. the lendelwilI accept, tlte br,rker - as the se'ller

- begins rnarketirLg the properly at a triglher priice. .'lhe p,lp{LrJed-"fl.rp" i r ttoll d lsclosi:d to e'ither
the sel,[er's lender or the potential bu1,er If t]re llrolk.er can find a bu1'er who vrill pa;y m'3rio l]161
the short s;ale payofl; the brol:er arrangets a simul'tan,erousr c.[osing. If the trroke r does not,,fiirxl a
nera,, buyer, the brol..er lets 1lre' property ;;o inl.o lor,l,closuLre, Ln other words, thrp broker c,nly
intended to clorie t,hc original purchase transaction il'the broker coukl make money on t.he "'tflip."

DOL will pursue tlisrciplinary or admjnistrati'vre artl.ion a1;ainst those trrc'kerti engaged in sutclt
pra.r;tice.

It isr important:for rr:al estate lrrokers tto keep tlneir diesigrrated brokersi, trranch manager or
managing broker inlormed atrout all trarsactions arrdl repofi any quesitionable activity. IDO[, is
availabl: its a rosource, alth,cugh it carur,ot appro\,€, or rocommend any specifirl busitressi rnrlrjels.

To follow ttre tresl practices vyhen a broker is bul,ixg' a short sal,e pro,peltv fbr the broken's orwt
account, a broker should:

IluLy the' pr,D[ret'ty from the cornprltitiver milrket and allovr the seller's lender to cr::nsid,er all
ofif'ers.
(llose the l.riansaction and take,possessiion o1l't;he properfy. Whati occul's thereafter is not
sulbject to lDrtJl, sicrutiny. For e:rample, a broker cail close, mak,e improvements t{l the

lrrr:perty, anrd then lis1, the propilty for salle 'llhere is risli in ntarkr:ting the properrt'y Itrr
rei;ale t,eftr,rs the broker close:s.

._- 
*_.)

,l



lf:isclorie a.ll. nmtr:ria.l [acts, in vrn'iting, arxl explain to all parties and the lender, 1,hr: de,taih;
ofthe transa.cfion and your intenLtions. fly d,cring so, you enslm) tlhat the parties rmcl tlhe
lLernder wilI have made an infc'nned decisiion, Remerr,rber that a brrolket'must deurl hr:r:restl'y
sn.d in lEocld faith, present all borra fide 'rvritte:n offers, ard dis;close all material l[:'ac,ts.
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Main v. Taggares, 8 \Va:ilr. ,r\pp. 6, 504 P.2d. 309 (\l;'a.rt'pp.12 0511972)

t1l COUItT 0F',,\PPEAI-S OF W,A.S,HING'l'tOit[. DIVtS|ION TI]ILElfl

t2l No. 4t,)4-3

t3l 197')-.WA.4Ctt.)ji3 <htt1r://wuw.versusla\,\/,corn>'; 5r04f P.2d 30!); 8 Wash. Ap1:,. 6

14) December 5.,19''X2

t5l wIl,l,IAlt/I \,ry. MAII\,, SR., E:I'AL., APPIIILLANT'Si,
v.
ST,I'I{LE.Y 

.]., TGC]AIi]ES ET AI,., RIISIIO \DEI{TS

t6] Apperll front a. judgnr:rLt of the, Iluperior Cor,.rt for Oka.noga;n Counly, No. 18i32':f, Rttbe:rt J.
Mutray, .T., e nterecl March 30, l97 | .

t7l Leslic L. rMc,orjs, l,4ichael F. K.e1,es, rfr/c,ods & Kel'es. and Kelly lJitncock, firr aprpe[.[arrts.

t8] Clifton W, Clollins. for responclents.

t9] Edgerton, J. lVlunsr:n, Cj,, and (ireen, J,, cottcur.

t l0l Author:I i1gerl.otr

[8 Wastr,A.pp Page 7]

t11] The trrial court held viilid an appr:ernent bv "r'hich'William 
\!'. Ir4ain Sr., plaintill, agreed to

pay Stanlery'faLggares, defenda.nt, S2ti,000 lless certeLir exp€inses.'llle contract \\/ets nlac.e

conremporaner3qsly anrJ in conxectiotn rviLth a real etitate sale agreement betr;veern plairLtilTs

and a thirtl plrrtl'. PlajntifTs contend the c,onlract rv"ittr Cefendant wtLs for a rcal e:srtat,e llroker':;

conmission, to which clef-endant. travi:nE1n,:r real estale brotrier's license, legalll \;Vos Ilct

entitlld. Thely also sought refund of $iti,000 pre:viously paid delendants under the' cc,nl.tact.

Frorr the-iudgnent fcr the defendants, JrlaLrrtil[s appeal.

l o r / l : l  : 1 0  2 0 1 0 1 1 : 0 1  A M
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Since all negoliations hctween thr: parlies \\cre conclucted betr.r'een W'illianr 
'\\1. 

l\4airr. fir. an<l
Stanky Tagg;r,u:es. the parlies r.l'ill be refclre:clto in the :;ingular.

Plairliff, lzlainL., and dcfendant. l raggarr3!i. o'rvhecl adioining ranches in Okanogir,tr Count'il
Plaiitiffs ranch conslrsted of 900 acres. ]lle li:ndantl's ranch,va.s much larger. Sont,:l.ime in
1961) Cef'etrdrrnt incluired of pla.intlilf rvhetherrr hi: il'ished to sell his; le.ncl. PlairLti:fi:'eLns',"'el'e,d ilt
the aI'flrmative provide,J he corulclreceive, a net of $60.000. D,eliendant fbund a. b,uyer lilr hir;
own l i lndirndone,who wouldpaiy $88.0rJ0 ftrrplainti f l 's. He so infcrmedplainti l l .  Cltrr. , \ugtrst
26, lt,169, ilt defendant's suggest:Lon, plairrtif'l 'went 1o the ofihce o1'R. Il. N{ansf ielkl" an
Okanr:gan lar;v.1e:r, and there executed a c;<lrt1.ta,ct I'cir 1.he sale o1'his fa.rmland fbr the sut'n of

$88.000. lhe rLame o1'the purc,ha.ser u'as blank. Tl:ie, terms'were ti2li,000 do,'vrrr a"nd
instzrllments of $'t5,5tiIO or more annuall'/ r-ln.:il paid. r,r'ith interest at tlLe 1a{s rtf'7 percettl per

annllrn' Ttte contract'was sent to califrrrrritr' wltere it was executed' and the lP.tt'chaser'li narnr;)'

"Louis A. Pelr'ie, nonlinee" fillerl in.,At the time plaintiff signed the sale conlrar;t he ral..o

exe<:uted the fbltrowfutg ageemLen,t:

Agtr,:e,ment

Whr:r'eas, St;rrrley 
'fag5gares 

has heretofore i:rl. nry requerst mat,:rially assisted lne 'v"ithL firrancie.l
plan.ning ancl analysis in respect to my bu.sirrL,:ss; affairs, and erspecially with rJfbr€:nc,e, 1.o my

real estate h,:rldings in Okanogran

lrttp:/,/w'ww.vet'suslalv.cottVr,3s e arcUp"intDrlc.asP\

1 . , 1 ,  20  : lC  l 0  i  I  : 01  A IV

[8 Was]r,{pp Page 8l

Cou.nty, V/ar,trin$,rn, and with his saicla:;sirsr:ance I liil 've be,en enabled to find arr

advrlntageous rm&rl(et frr all sa.id lancls wil.lr reserr,ation of 'valuatrle prir,'ilegers cf'po:;tsession

and prosp:ctive ernplo'yment, and I have e nl.ered into negotizLtions for sale t.hereol tl filV

subr;tantial ad'!'atltage,

Norv. Therellore, flrr re,cognized.yalue receri'i 'edlanclto be rec,:ivec[, I agree that i1'said :;ale

n6yr in negoliatiDn be consummalti:d r.vitliil r;il1montht; and on terms o1'cash or down paymerlt

of 29'% and payunent of the remaLinder o\,/er' a period 'of {ive: }ears or less at 
',/9,6 

interr:s1

payable atrl.lall)', that t will p{r}'to said lil.irrrJe'y T'aggares all o1'the purchase pti,:e o','cr the

sunr6f $60.t:100, less r-'>icise ta;r, .revenue s1.r3Lmps, i,rnLd lederal incon'te tax liabili':12 impolied

upon me, if rury. from any sale prir:e in e:xc;erss of $60.()00.[)0, rvhLic]r amoun1 I agree to pay

out of purchiirse price p,roceeds, trs receivec.t, $(i0t10.00 fronr tl-re do',1'rL payrnent of $,216,.000'00

and theregftcr il tlire ssme prop)rtion as;therbalarLc,: of the obligation herein created. ilr

relation to ther sumr o{'$62.000.00, bearsrtc r.rach installment receivt:d. and irr olcler trl assur(l

the cgnvenie:nt AnrJ prompt fulfillnrent ol'this agccment. I aggee to establisll iin escr(J'$i or

coller;tion a[tency agre,:able to bothpartie]s 1br rer;eipt and disburse,fil€ht of th: gross:;lrle

installmerrts, uppn the executiorr of said ,oontrirct o{'sale of ri:al erstilte.
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t18l Date:d this 2(ith clal' el',1.t*ust, 1!)69.

[19] /s/ V/illianr V,''. Main

[20] William \\'. It'{ain

l2ll Accepted cn thre fc,re6,;oing terrns:

l22l /s/Starnley'l'aggare,s

l23l Staniley Ta.ggr,tres

I24l Mansfreld, tlie attornery who drerv both lhe agteenlents, cl,csed the l;ale and aLcterl as estlro\'

agent until plaintifl. contmenced r;uit. hs es0r'ovv allent he re,cr:irued the: downpal'ntent of

$26.,000 arrd the first arrnual inslzrllment ol'$i19,568.75. Of'r.hr: do'nvttpavntent trrlaLintiff'
received $20,000 aLnd def-endanl $6,000, I'he: flrst annual payment'rua.s to be divi,Cecl

512,,62L 84 t,:r plaintiff and $6,9,16.91 to cieft:ndant. Flowever" plaintiffs suit stc,ppecl prttvme:rLt

and the mrlnov

[8 Wash,{.pp Page 9]

l25l was eventually depositr:d with the clerk penriing tlhe outcorne of tht: case.

126l The tr:ial courl. cOnclud,;d that ttul r:eal estate contracl and the, agt'ee ment to ,Jorntr)ensat,l

defe:ndant wct',3 miide "1or the puupose, o1'arrarLging a'straight-acroiis'transaotion to arl,rLd

ente,ring into trv<) simr:ltaneousi real esl.at;e ccrnvey,ances, anC r"he parties nevcrr intende,J this to

be a real estate comnais;sion arrrangement " [1 further rirljud.Eled that Jefendar:rt'slshLare o1'the

morrics held b1, tfire clerk shou]d ber paid ()\'e r to the defendiant, and that plairntilT in the frlture:

shoulC palr sr,.rch sLrms, ers he had apyeerJ uprlrr rvith the defendant in their corttrract. To tihese

conllusiotls thr: plainlilf assigrLs error.

l27l [1] 
'Ihe 

dispute in l.hir; r:ase is lelgal, not firclla[. Plaintiff asrserts that his agre,errLe:nt u'ilJt

defr:ndant wls a broker's contracrt for ra reaI esl.ater c,onmission whir;h de1'en<Jant'was ineligible

to rr:ceive and tha1, therefore, the contrar:t vra:;illeg;al and .,roid. Ile asks reliinc ofthe:nitial

$6,000 paid 1o defenclant and to be abso],r,'i:r:l fronr a.ll luturr: payments.

J O I / l r l  . 1 0 , 2 0 1 0 1 1 : 0 i  A M
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[28]

l2el

[30]

4 o f 1

RC\V 18.8;5.010(1. t  (s lnceamen, ledf l , ] , ;11r , '5 ;  o :11( . ) '72,1stEx.  S;ess. .  ch,  139)c le f ines i r , ra l
esta.e brotrier ers lbl.lor,vs;:

[A] pt:trson. acting independentl'r, who filr c,,:rmmissions or other o{f,mpensati,on, engiliqes in thr:
purchase. sa[r:, exchange, rental,, or nejgotitrtion theroltcrr, ol're:aI estilte, or inlercsts t]rerein,
and lirr: busines;s opportunities or interes't therein, be longing to others, or hol,Cs; himselt',:r'ut to
the public as br:ing so engaged;

In the instant case plaintilf contr:n<ls d,ofenilant ac'ted ers a realestate trroker. V/e ag'et:
Inde:pende ntly. fur com.pensation, he pr,rcurt:d a bu1'er and negotialeclthe saLle ,lf'plaint.i|fs

real estate. \\/hLile the preamble to the iaflreerrnent rercites otlter purp,rrted conside:ratiorL:; for
the l;urns to lle paicl defendant, a. search of'tlLe record cloes nc't dirsclose atry'1l'ac'iualbasrs fclr
such clairr.'1'tr,e evidence is thitt rJespile this recital. defendarLt'l; services to pla.in(iff r,ler,:

renclered in ccnnection il'ith this one transaction alone. Proof'of an'y other assisrta.nc(.: is
lackirl51. DefbrLdanl. invested no ,lapital

[8 Wash,\pp Parge 101

[3  1 ] and pledged no credit. .F{e did rn<tthing but l'itrd a bu,re:r. Ther ag'een:ent bv its;terrns pla.inLly

shorvr; the payrnents to def'endiant were orJnll)erlsaLion for his services in the sal: ,of plaintill 's

ranc'h rrnl1,. lt re0ites: "[f said sal3 no\4,in negotiation be consumnated" on the:terms srct

forth. "I u'illpay to sai<l Stanley'Iagga.res i,rll of the plrchat;e pric,e,)ver" a certrtin sunt 
'Ihe:

sums clainecl to be due by defbndant, orto llecome clue. are solely the fruit cf'his scrvices irL
negotiating eL s;ale of real estate. lftLe contra,c)[ was lor a bro]<er's c,orru.nission. "[his is r;o.
notrvithsta.ncling defenclant's argument tirat il was not the intention rtl'the pantir3s to metke a
brokerage contract and, since they did no1 i::Ltend it to be one" it \^'as llot. This is a nr:rn
sequitur. Lher name giv,:n an irLslrument clot:r; not necessarily determilte what. it is in lavv.

Shorervood, Inc. v, Standring, 1!) WasLr. ' ,Lcl( i2', t ,14'IP.2dtl '4. i  (1943)'

Deferrrlan'iarglres,that r.his was il "straiLgJ:rt-ar)ross" sale made by piaintiff to the truye,r;and isr

tantarnourrt t() a sale by plaintiff'to del'enda.r:t and the'rrby defenclarrt to tlie ulti.rtiate rb'uyer,

Orilfnally perhaps this was intended trut i1. 'vr,as nol what actually u'as clone.

In denominating tlLe sale from plllintifl to llctrie a "straight-artross" trransaction., a di:re,:t salt:

macle r;ould rr<lt be con'verted into a sale arl,C re sale in order to avoirJ the payment of'et

transar:tion exr:ige tax ernd for a slet of convcyerncing rjtantpij. This vtould har''e involr,'e,J it
fictional con:;l.ructive transf-er tc, Taggar,es, the dei'cndant, w'hich rvrlulcl contravetne th(3 statrJle

of f:atrds. R[]W 64.04.010 requiles th;at er;r::ry conve)'ance ,rIreal ostate "stLallbe bt ' ,Ceed."

132l

[33 ]

134l Adrnittedly d.efendant did not have a license to operra.te as il real estate broker al. an1' lime
invol,yed in this matter. RCW 18.85.100 (sir,ce amended b1r I-aws of 1972. 1sl [ i.x. l iess., ch.

hqr:.//w ww.versus I arv.r;, lrn/'re:;t:arclvpr intDoc.aspx
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[3 s]

139,t pr:or,'ides:

It shalll be unlLawlul for any persr)n to a.c1. ali; a real e:;ta1.e broker. assoc;iatc real c:itate b'roker.
or real estate salcsman without lirst obta.inin:g a. license therefbr, iln,J otherwis,e' cornpl)ring
with. t he provirsio.ns, of tlhis chapter.

No riuil or ac Lion shall tre brour*rt fbr t.he colllection o1''[36]

[8 Wash,\pp Parge I I I

137) compr3nsatioll as a real estate bro'ker, assocriiirte reaIestate trroker, or real estate salesnntr,
withLout al[e51ing anLd prrrrving that the pla.inliiff r,vas a dr-Lly licerrsecl rt:aI eslate trroker. ass(]ciate
real erstate br,llietr, or r:eal estate sralesnran, at the tint,o tjre alleged cause 01'ac1.i(Jl1 arose.

RC\^/ l8.ti5. l tll0 contlcls this case and bitrsr rlel:endaLnt fronL collectin6l any fl.rrtlrcr sum:; unde r
the r;ompensation ilgeement. flhorewciod, [nc. v. Standring, supra. 

'IhLe 
trial oc,u]1 errecl 'whett

it herld to the c,ontrrary.

Plaintiff urges ttr,at the holdings c,f lrons lnr,,. C'o. r, Rir:hardson, [8,1 rWash. ]tlt[i,50 PJ'.c|42
(19:i5) an<l Sltrorowood.,lnc. v. [itandrinq. su']ra, entitle him to reco'r/er the $6,000 already
paid: cleferrdernl. We disagree.

[2, ! i ]  l rons lnr ' .  Co. anC Shoreu,oc,d, Inc. l i r , lo'w RUW 18.ft5.100 and. hold, ott ly, thit t  to
recc)\er a cclrn:nission er real esrtate broker n:Lust har',e a broller's license at thc:titne h,e,rctrdersl
the servict:. l,.leritfier the statutes nor the crase law girie, ,lne u'ho sells his land b'r an unlir;enser.l
b rohe r the r igh t tosue fb r re fundo fa r ;onLmiss iononcepa id .RCW l8 .85 ,dea l i ngv i i t h the
licensing of real estate brokers, both prohibir:s zr suit fbr cornpensation by onr- no1 licenried as
areal estate broker (RCW 18.i8:t.100) and nnak.es it a gyoss misdemeanorto act ils a re,ttl
estate broker wi{hout a license. FLC\\/ 18.8::t.340. 

'['he, 
law tha.t requircs real,gstate brrokers to

be l:icensel il,; penal in nature a.nil rnust tre sfi:ictly cons,trued. Johnson r'. Itutherftrd.32:., Wasl.
2d194,200 P.2d 9t77 (1948); Satis;buly \/ .  , , \ , lskog, 144 Warsh. 88.25(r P. 1030 t.,1927).

[3 8]

[3e]

[40]

[41 ]

l42l

Wh,:n the larv inirposes a punish:ment vvhLiclr ircl.s upoll the clTender alrlne, arLd it is not it
repartrtion to the parly injured., . . . it vrill nr:1. br,e presumed ilrat thLe legislature urrtend,ed the
ounishment to extend farther than it is e>;:prcssrly state<l.

2 Strtlrerland. Iitatutory Constru,:ti,rn i' 3":lCt.i ,a'r.2|:\(j (3d ed. F. Hore.ch 1943',1. 
-[kLe 

legislative
act beliore usrir; rlrot remedialin nature and. d.ce s not af:ford it remed'i 1o a party vrho doals wilh
an urnlicensed brpk.er. the act, F'enal in natur:e. was passed b1'the lergislature to assure the

5 of 7 12:10 , /2010 I  l :0  AM
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fi sczrl resp,rni,,ibilitl'

[8 Washr\pp Pa,ge 12]

143l and 0ompeten,cy o1'real.tors. Tlru:;lhe s;trr1.ute in this carse dcres not eKpressly'uoid. contrttcts
entercd in':o b.y ttnlicenrsed brokers, buf ra1]rr.,r, prc,fribit.s thc,se trrclkt:rs;f-rom r:iuhlt to l:eoover a
comndssion. [nL view of the above ratiorLa.le l)laintif]'is not ernl.itlerJ to necover th.e $6,(l{)0
previr:rr,rsly pa.i d def-en,1ant.

In view of thr: foregoin;g conchrsior-rs it i:i ururecessia.ry' to dvrell at lengJh upon plirintilf's;
assigrrrnent oIerror that the lar.l"yer Mansficld u,asr p,ernitteclto testi$' in violatjon of th,e
attorney-clienL pnir,'ilege. Nevertheless, u'e hLar',r cr,rrefirlly'exeLmirLeclthe record in this regarrC
and frLd no lrasis firr the contenl.ion. 

'fhe 
attomey's testimony didi nct deal with privileg;ed

matters.

Frorn its findrings the trial cour'l rlrew thc ltrllorvinll cc'rrclusion o1'law:

That t.he avoidance o1'the one p3rcent (t7i)')real estate: excise ta>l on tthe first proposr:ri

con've)\/anoe irr the amount of $i6,0,(J00 is illetr;aland 10 avoid rmrltiplicity'tlf suitri. tire
Defienrjant. skr.ould pay 18600.0[,t1llus late pr:nrlhies to thre Registry o1'this Court prior l.o entt.r"
ofjucl6gnent l.o be ;raid by said O.lerk of r[]ol.u1 to tlhe'['reasurer of'Okanogan C]c,r"mty rtpon
finalit1, ofjudgment.

In ligtrt of this opirLiorr that there: r.l'as but ont: sale. clilect frcm seller to buy'er. this cr:rnclusiott
is ero.r.

We algree w'it.h the trial court vvlu;n he saiLcl, "The cntirr; problern in this case arose frcrr the
desire: o1'cleli;nLd4rnt tc, save tranrifer ta:Kers.' .lhe m.anncr in which this transa,ttion rvas finally
put tog;ether rlid not recluire thrl prayme,n.r of'l.his tax twice.

The jrrdgnrent,ol'the trialcour'l is revers,:d arrd the case is renranderl lbr entry c,f'a judgnrent

in c,cn.formity' '"lrh thjs decision

Dispos;ition

Revensed.
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