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I. INTRODUCTION
	This is an introduction for nonprofit Boards and their directors and officers. Because often all officers are also Board members, when this discussion refers to directors, it also applies to officers, unless specifically noted.  It is not advice about any specific issues; it also does not address state or federal tax law duties and liabilities. This discussion assumes that the association has current Washington State nonprofit corporation status, under one of the two nonprofit corporation statutory schemes. If it does not, my advice to individuals is to arrange for incorporation, and for individuals to strongly consider not participating in any matters involving significant risk until the association is incorporated.
	Central to all aspects of my advice is that any Board of Directors should adopt two guiding principles: transparency and inclusion. Where reasonably possible, everyone with any stake in a matter should be included in the decision-making in some way. Where reasonably possible, relevant information should be readily shared with everyone affected.  These policies are tempered by constraints such as confidentiality and management realities, but if a Board aims at these goals generally, it will lessen conflict, heighten its support, and make better decisions overall.  
	Here are my Seven Commandments for nonprofits:
1. transparency, and a concerted effort to build and retain transparency;
1. inclusion, and a concerted effort to build and retain inclusion;
1. building a sense of ownership of the process and the results, which come from effective work on #s 1 and 2;
1. seeking, finding, creating and nurturing natural partnerships inside and outside the organization, emphasis on nurturing;
1. creating systems and processes to do the work, which will, combined with 1-4 above, pretty much resolve every issue just by the process used; and
1. being nice to everyone involved, using civility and respect, as a culture of the association. 
1. Finally, an effective administrator, one with the best interests of the association at heart, will find ways to create systems and processes so that Board members can use their talents to interact with administrative work in constructive ways;

Of course, there are books that could be written about each Commandment, but the point is, associations don't run themselves, and unless attention is paid to the Commandments on an ongoing basis, nonprofit associations will not be what they could and should be. 
II. DUTIES
A.	STATUTORY DUTIES AND LIABILITY PROTECTIONS  OF A DIRECTOR OF A NON PROFIT ASSOCIATION
1.	Statutory Duties.  Many directors assume that they have a “fiduciary” duty to their association.  A strict fiduciary duty is a duty to put your interests aside and only focus on the interests of the other party. For example, if you are your aunt’s general guardian, you have a fiduciary duty to her. You have to be very careful to not mix your financial interests with hers. But there is a sort of sliding scale for fiduciary duties. For example, in the insurance context, an insurance company has a fiduciary duty "to exercise a high standard of good faith which obligates it to deal fairly and give ‘equal consideration’ in all matters to the insured's interests.” But if it were considering only its insureds' interests, it would just pay them whatever they want. That is not the law here or anywhere else. In Washington, the rule is, there is a fiduciary duty when one party occupies such a relation to the other party as to justify the latter in expecting that his or her interests will be served. Liebergesell v. Evans, 93 Wn.2d 881, 889-90 (1980); Micro Enhancement Int'., Inc. v. Coopers & Lybrand, LLP, 110 Wn. App. 412, 433 (2002).  Association members expect that their Board Directors will serve their interests, but the issue is, to what extent?   
From what I can see, the Washington State Nonprofit Corporation Act, RCW chapter 24.03, does not even use the word “fiduciary” in any of its provisions, nor does the alternate Nonprofit Miscellaneous and Mutual Corporations Act, RCW chapter 24.06.  Yet a recent "published in part" case, Waltz v. Tanager Estates HOA,  183 Wash. App. 85 (2014) presumes the relationship between directors and their associations and members to be fiduciary, without support or discussion. 
So, is the duty of a Director to the association and its members a fiduciary duty or not, and if so, what kind of fiduciary duty is it? We do know that any fiduciary duty includes the basic duty of loyalty to the association, which includes the duty to maintain confidentiality.  For more specifics, in any concept of duty that applies to Directors, I think it is better not to use the term, "fiduciary duty," but rather to go directly to the statutory definitions of what the duties actually are. "Fiduciary duty" seems to be a generalized notion rather than a specifically defined doctrine (with the exception of the duty of loyalty, which is not all that clear either); the primary statutory sources should be good enough to explain Directors' duties. For an extended discussion of fiduciary duties of directors to corporations, see, "A Brief Introduction to the Fiduciary Duties of Directors Under Delaware Law," Penn State Law Review, 116:3, pp. 837-877 (Lafferty, Schmidt, Wolfe, 2012).  
What are the statutory duties for directors? There are two different statutory schemes that nonprofits can use, RCW chapter 24.03, nonprofit corporations, and RCW chapter 24.06, nonprofit miscellaneous and mutual corporations. They have developed somewhat differently and the differences can be very significant. Frankly, at this point, I can say with confidence that there is no apparent grand organizing scheme that remains as the driving force behind these two separate choices for nonprofits, or any particular continuity of purpose that applies. At this time, when I am asked to help organize an association, I usually advise using RCW chapter 24.06, unless a CPA advises otherwise. But the great majority of nonprofits are organized under chapter 24.03.
Regardless, RCW 24.03.127 tells us what the legislature says the duties of a director of a nonprofit association organized under RCW 24.03 (most nonprofits) are:
	A director shall perform the duties of a director, including the duties as a member of any committee of the Board upon which the director may serve, in good faith, in a manner such director believes to be in the best interests of the corporation, and with such care, including reasonable inquiry, as an ordinarily prudent person in a like position would use under similar circumstances.
In performing the duties of a director, a director shall be entitled to rely on information, opinions, reports, or statements, including financial statements and other financial data, in each case prepared or presented by:
(1) One or more officers or employees of the corporation whom the director believes to be reliable and competent in the matter presented;
(2) Counsel, public accountants, or other persons as to matters which the director believes to be within such person’s professional or expert competence; or
(3) A committee of the Board upon which the director does not serve, duly designated in accordance with a provision in the Articles of Incorporation or bylaws, as to matters within its designated authority, which committee the director believes to merit confidence; so long as, in any such case, the director acts in good faith, after reasonable inquiry when the need therefor is indicated by the circumstances and without knowledge that would cause such reliance to be unwarranted.
	These "good faith, subjective belief, reasonable person" duties are as to the association itself, and its members. 
	RCW 24.06.153 also provides the same duties, generally, for nonprofits organized under its provisions.  Each of these statutory schemes, RCW 24.03 and RCW 24.06, provides similar rules about what duties a director has to the association and its members.  These duties are, generally, based on a good faith, subjective belief regarding the best interests of the corporation, reasonable person standard. Note that neither of these statutes describes the duty of a director to members or the association as a fiduciary duty, as does the opinion in Waltz v. Tanager discussed above. In fact, a reasonable person standard is contradictory to a fiduciary duty standard, so it can't be a fiduciary duty.  
	A separate statute, RCW 4.24.264, provides that, as to non-member "outsiders," the duty of directors under either statutory scheme is to not commit gross negligence, which is the failure to use slight care. So there is a higher duty to the association itself, and to members, than to non-members. 
	One cautionary note. Many practitioners with some experience in corporate matters assume that the business judgment rule applies to directors. This rule imposes a fiduciary duty to exercise ordinary care in performing directors’ duties and to act reasonably and in good faith. The Supreme Court, in Riss v. Angel, 131 Wash. 2d 612, 632-33 (1997) discusses this rule at length in the context of an unincorporated association, and concludes that this is “the subject of ongoing debate,” and it ultimately ruled on its own formulation of duties. Generally, the duties applied in Riss v. Angel include acting in good faith, using a reasonable process, and reaching a reasonable result; importantly, the Court stressed that a reviewing court should not substitute its discretion for that of the association. If the duties are met, then even if the court disagrees with the result, it should stand. 
There is one Court of Appeals case that applies the business judgment rule to nonprofits in general, Davis v. Cox, 180 Wash. App, 514 (2014), but it was reversed on other grounds.  
There are a couple of other issues that matter in some circumstances. First, the statutory duties of directors of nonprofits are as to directors; does this compel the conclusion that if all or most or a majority (take your pick) of the directors meet their statutory duties, then does the Board itself also have a defense to claims? What if the Association is sued, but not the individual directors? If the individual directors are sued, then they can simply point to the statutory duties. Can the Board do the same? Doesn't the Board act based on majority vote of the Directors, and doesn't it then act for the Association? So shouldn't the duties test apply to the Board as a whole, and then, consequently, to the entire Association?
Finally, owner associations pose a unique challenge. First, the Homeowners Association Act, at RCW 64.38.025, incorporates the nonprofit corporation statute, RCW 24.03, with respect to duties, so there is alignment between those statutes; and the new Common Interest Communities Act, RCW 64.90.410(1)(b), incorporates the duties provisions of RCW 24.06 (don't ask.). But the Condominium Act, at RCW 64.34.308, which still applies to pre-existing (pre-RCW chapter 64.90) condominiums says that the duties of directors are simply to use ordinary and reasonable care. This is a less strict duty than the nonprofit corporation statutes require. If a condominium association subject to the Condominium Act is also a nonprofit corporation, then its directors have two different duties, one from each set of statutes. Which prevails?  
	2.	Liability Protections. There are at least two statutes, state and federal, that say that, under some circumstances, even if a director of a nonprofit fails to meet his or her statutory duty, he or she is only liable, or can be successfully sued, unless his or her actions constituted gross negligence, which is the failure to use slight care (as opposed to a reasonable person's care). An important factor for most nonprofits to think about is, are we a federal 501(c)(3)? If so, then these volunteer protection statutes provide additional defenses for directors.  I am going to repeat the entire statute below because it can be very important in some circumstances. It says,  
4.24.670. Liability of volunteers of nonprofit or governmental entities

 (1) Except as provided in subsection (2) of this section, a volunteer of a nonprofit organization or governmental entity shall not be personally liable for harm caused by an act or omission of the volunteer on behalf of the organization or entity if:
(a) The volunteer was acting within the scope of the volunteer's responsibilities in the nonprofit organization or governmental entity at the time of the act or omission;
(b) If appropriate or required, the volunteer was properly licensed, certified, or authorized by the appropriate authorities for the activities or practice, where the activities were or practice was undertaken within the scope of the volunteer's responsibilities in the nonprofit organization or governmental entity;
(c) The harm was not caused by willful or criminal misconduct, gross negligence, reckless misconduct, or a conscious, flagrant indifference to the rights or safety of the individual harmed by the volunteer;
(d) The harm was not caused by the volunteer operating a motor vehicle, vessel, aircraft, or other vehicle for which the state requires the operator or the owner of the vehicle, craft, or vessel to either possess an operator's license or maintain insurance; and
(e) The nonprofit organization carries public liability insurance covering the organization's liability for harm caused to others for which it is directly or vicariously liable of not less than the following amounts:
(i) For organizations with gross revenues of less than twenty-five thousand dollars, at least fifty thousand dollars due to the bodily injury or death of one person or at least one hundred thousand dollars due to the bodily injury or death of two or more persons;
(ii) For organizations with gross revenues of twenty-five thousand dollars or more but less than one hundred thousand dollars, at least one hundred thousand dollars due to the bodily injury or death of one person or at least two hundred thousand dollars due to the bodily injury or death of two or more persons;
(iii) For organizations with gross revenues of one hundred thousand dollars or more, at least five hundred thousand dollars due to bodily injury or death.
(2) Nothing in this section shall be construed to affect any civil action brought by any nonprofit organization or any governmental entity against any volunteer of the organization or entity.
(3) Nothing in this section shall be construed to affect the liability, or vicarious liability, of any nonprofit organization or governmental entity with respect to harm caused to any person, including harm caused by the negligence of a volunteer.
(4) Nothing in this section shall be construed to apply to the emergency workers registered in accordance with chapter 38.52 RCW nor to the related volunteer organizations to which they may belong.
(5) The definitions in this subsection apply throughout this section unless the context clearly requires otherwise.
(a) “Economic loss” means any pecuniary loss resulting from harm, including the loss of earnings or other benefits related to employment, medical expense loss, replacement services loss, loss due to death, burial costs, and loss of business or employment opportunities.
(b) “Harm” includes physical, nonphysical, economic, and noneconomic losses.
(c) “Noneconomic loss” means loss for physical and emotional pain, suffering, inconvenience, physical impairment, mental anguish, disfigurement, loss of enjoyment of life, loss of society and companionship, loss of consortium other than loss of domestic service, hedonic damages, injury to reputation, and all other nonpecuniary losses of any kind or nature.
(d) “Nonprofit organization” means: (i) Any organization described in section 501(c)(3) of the internal revenue code of 1986 (26 U.S.C. Sec. 501(c)(3)) and exempt from tax under section 501(a) of the internal revenue code; (ii) any not-for-profit organization that is organized and conducted for public benefit and operated primarily for charitable, civic, educational, religious, welfare, or health purposes; or (iii) any organization described in section 501(c)(14)(A) of the internal revenue code of 1986 (26 U.S.C. Sec. 501(c)(14)(A)) and exempt from tax under section 501(a) of the internal revenue code.
(e) “Volunteer” means an individual performing services for a nonprofit organization or a governmental entity who does not receive compensation, other than reasonable reimbursement or allowance for expenses actually incurred, or any other thing of value, in excess of five hundred dollars per year. “Volunteer” includes a volunteer serving as a director, officer, trustee, or direct service volunteer.


This protects, generally, directors of certain nonprofits from claims by members or outsiders, but not from claims by the association itself.  The federal statutes are found at 42 USC §§14501-14505.  They pre-empt the state statutes, which means that where they are different, the federal statutes control.  A fair question is, does a homeowners' or condominium association qualify?  If it is organized under RCW 24.03 or 24.06 as a nonprofit association, it may, but RCW 24.03.005(17) defines a public benefit nonprofit as one holding a 501(c)(3) tax status, or is exempt from applying for one.  RCW chapter 24.06 does not seem to define the term, public benefit.  I cannot find any useful definition of "public purpose," either. My guess is that homeowners' and condo owners' associations do not qualify for the added protection of the volunteer protection acts for their directors. 
	Division III in Waltz v. Tanager did not address this statute. I have no idea what it would have done with it.
	Finally, RCW chapter 24.03 incorporated nonprofits may be able to protect their directors from liability to the association with appropriate Articles of Incorporation language, RCW 24.03.025(4)(c), and the protection is automatic in RCW chapter 24.06 nonprofits, RCW 24.06.035(2).  Exceptions include where a director commits intentional misconduct or knowingly violates the law, or for certain conflict of interest transactions.  
            What does this mean in real life? Directors and officers, and other volunteers, should be careful to not let themselves get caught in the middle among courts that see some but not all statutes, and unclear case law.  Competent legal counsel should be consulted regarding all specific issues; adequate insurance, including directors' and officers' coverage is a necessity. 
B.	GENERAL RESPONSIBILITIES OF THE BOARD
The Board of directors of a nonprofit association is responsible for conducting the business and affairs of the association, in support of the purposes of the association, all in accordance with state law and the association’s governing documents. 
[bookmark: _GoBack]The primary responsibilities of the Board are to meet the purposes of the association as they are set out in the association’s governing documents. Since state statutes require that these be addressed in the Articles of Incorporation, that is the best place to start looking. If the association is a homeowners’ association with the duties to manage the common areas and provide for the health, safety and welfare of the members, well, then, that is what the association is there to do, it is why it was created, and the Directors have the duty to try to achieve those duties according to the statutory standards discussed above. This cannot be overemphasized. The duty of the association is not to simply avoid liability. It is to provide services to meet the duties spelled out for it in the governing documents,” in good faith, in a manner such director believes to be in the best interests of the corporation, and with such care, including reasonable inquiry, as an ordinarily prudent person in a like position would use under similar circumstances.”
Among the responsibilities of the Board, and each director, can be:
1. to help determine the vision and goals of the association, and a strategic plan to accomplish them;
2. to help adopt and follow association policies and systems;
3.	to help develop and maintain in an Association Book a record of governing documents, policies, systems, visions, goals and strategic planning, so that governing decisions and documents will be readily available to future directors;
4. to help develop and implement a system to account for compliance with association rules, policies and systems;
5. to help develop a program for periodic evaluation of the association’s vision, goals and strategic planning, including accounting for short, medium and long term planning; 
6. to supervise administrative staff, including primarily the primarily responsible administrator; and
7.  to help establish and support committees to help with the above.
C.	HOW TO MEET THESE DUTIES
Certainly, the size of each association and its budget help determine the extent of the Board’s duties. Two of the defining aspects of “reasonableness” are budget and administrative capabilities, under all the circumstances. Given this caveat, the following are some suggestions regarding how a Board can fulfill its responsibilities.
Again, Directors of all non-profit corporations should act:
1. in good faith;
2. in a manner the directors believe to be in the best interest of the association; and
3. with such care, including reasonable inquiry, as an ordinarily prudent (reasonable) person in a like position would use under similar circumstances.
Directors are responsible for using sound business judgment. Mistakes will be made, but are not usually cause for liability if they are honest mistakes, pursuant to the general duties of reasonableness.
As a general rule, directors should:
1. attend most Board and assigned committee meetings, and participate reasonably;
2. read the documents and minutes, financials, reports, etc., and read, understand and follow the Articles of Incorporation, bylaws, and other governing documents; 
3. be generally aware of state law as it applies, and follow that law;
4. raise questions about inaccuracies and doubtful conclusions, where reasonable, and participate in appropriate resolutions;
5. make sure there is advance notice of significant decisions, along with enough paperwork to understand the problem;
6. make sure there is a sufficient record of the process and the decision; and
7. avoid any conflict of interest. If in doubt, raise the issue (see below). 
Finally, and critically, each Board should arrange to administer its duties according to a management plan. Often, that will mean that the Board President speaks for the Board, and the other Board members do not go off on their own to investigate, make agreements, talk to others outside the Board about Board business except in a general way, or otherwise act as if they are representing the Board to the general members, the public, public agencies, and so on. Exceptions are often necessary, but need to be carefully considered by the Board and provided for with clear boundaries so no mistakes are made. 
This sounds like a lot of responsibility, but with effective administrative systems in place, it is really just a question of applying good sense to decisions.


D.	 RUBBER STAMPING OR MICRO-MANAGING?
New Board members usually don't get a tutorial CD or a link to a YouTube video about how to act when they first join a Board.  The culture at every nonprofit is unique. Sometimes it is the same three people doing the same things they have done for 30 years. Sometimes there is total Board turnover all at once with a $2,000,000 budget to manage and nowhere near enough administrative systems and processes.  Sometimes there is an executive director who truly wants to engage with the Board in a constructive relationship dedicated to the purposes of the association, and sometimes there is an executive director who seems to want to manage all information that goes to the Board, all decisions, and all processes. Most Board members are on a Board because they want to do good. Some are on a Board because they have personal agenda and/or personal issues such as the need to control things or feel important.
And everything in between. 
If a Board member wants to do good, how? Some nonprofit cultures make Boards simply rubber stamps for the executive director. Some cultures have the board itself micro-managing - mowing lawns, writing the newsletter, sending collection letters, and so on. How can a Board member figure out how to do good in a particular culture?
Everything has to be weighed, and in the beginning, at least, some time is needed for each Board member to evaluate. But very few Boards should just rubber stamp administrative decisions, and only small associations should have their Boards doing all of the work. In between these two extremes is the gray area, where talented Board members can contribute to the work of the association without interfering inappropriately with administration by staff and volunteers. 
How to do this? An effective administrator, one with the best interests of the association at heart, will find ways to create systems and processes so that Board members can use their talents to interact with administrative work in constructive ways. Issues and problems come to Board members naturally. They naturally want to help by responding. They need ways to bring these issues and problems to the association's administration in ways that allow for appropriate investigation and action, which should emphasize including Board members in these systems and processes where their talents can be put to good use, and where they do not interfere with otherwise orderly administration.  
This is, in my opinion, the best indicator of the value of a lead administrator; can she or he create ways for Board members to fully maximize their talents and opportunities for service, while at the same time (1) arranging for the administration to work smoothly with Board involvement, and (2) avoiding having Board members interfere, or micro-manage? 
E.	RISK MANAGEMENT
Another duty of all directors, again accounting for budgetary and administrative capabilities, is to take reasonable measures to reduce risks, by adopting and following a risk management system. The best way to manage risk is to be safe and provide save facilities and programs and activities.  The following is an example of a system that can be created, recorded, and followed. The Board should try to make sure that at least someone - an officer, director, employee, contractor, agent or volunteer - understands the risk management system and has the responsibility for making it work. With respect to programs, this means, at a minimum, that someone should be responsible for:
1. making sufficient regular inspections, looking for dangerous conditions;
2. setting clear, easily understood, and consistently followed standards for activities that could cause problems. Examples are food temperatures, adult supervision, safe facilities, and so on;
3. training employees, agents, contractors and volunteers about safety;
4. maintaining and using clear policies for notice of problems and remediation. If someone trips on unsafe stairs and complains to a director, the director needs to know where to go with a report, and what to expect for follow-up; and
5. in certain circumstances, asking your insurance broker if your insurer has any suggestions or other help to provide. Be sure to make sure that the broker understands all of your ownership, facilities and activities, so that you are covered.  When a particular or new issue arises that raises risk questions, tell the broker and ask for a written opinion.   
The Board must also take reasonable steps to reduce risks of loss in its administrative 
programs, especially financial.  The Board must establish an active review process for the budget checkbook, and bank statements.  Two signers on larger checks are almost always necessary, although bank practices in this regard can be, to most people, surprising (they typically don’t review for two signatures).  Check with your own bank to see what it has to offer. You should investigate smaller local banks and credit unions if you have any questions. 
E.	STATE AND FEDERAL LAWS
State and federal laws apply to non-profit corporations. This includes environmental and land use laws, criminal laws, and so on. As to owner associations, the Federal Fair Housing Act is an example of a very complicated law that applies to members with disabilities. As previously discussed, the state law that affects nonprofit associations most directly is the Washington State Nonprofit Corporation Act, RCW ch. 24.03; RCW 24.06, the Miscellaneous Corporation Act, also applies alternately to many nonprofits.  Every year, at least one director, probably the president, should read the important parts of the Nonprofit Corporation Act, RCW ch 24.03, or the Miscellaneous Corporation Act, RCW 24.06, whichever applies, to compare your actual practices with state law. For Homeowners’ Associations, this should also include the Homeowners’ Association Act, RCW ch. 64.38; condos and associations subject to RCW 64.90 should read their statutes as well.
F.	ASSOCIATION PURPOSES AND AUTHORITY
The Articles of Incorporation discuss the purposes and authority of the association. The bylaws and other rules and regulations will also provide guidance. With very few exceptions, which must be discussed individually with your attorney, the Board and its directors must follow the association governing documents and rules and regulations; and the directors must place these above their own personal interests. The Board must, of course, create and maintain an accurate record of its Articles of Incorporation, bylaws and other rules and regulations.			
Each year, each director should read these rules, and think about how they compare to the Board’s actual practices.
G.	CONFLICT OF INTEREST
 	All directors should be sensitive to possible conflicts of interest involving themselves and others. If something comes up, it should be discussed immediately. Directors can be paid for work they do. Each association should decide for itself whether to pay for director work; and whether it wants to allow directors to work for the association outside of their normal Board work doing, for example, its tax returns for a fee. One firm rule is that no director should vote regarding any affected transaction. Boards differ whether they allow members with conflicts to participate in discussions before a vote. 
An association should adopt a written policy about conflicts of interests, either by Bylaws amendment or Board written policy, depending on what your documents require. Consult your CPA to see if your association must meet federal standards for such policies. A policy should cover:	
· payment for services as directors or officers;
· payment for unrelated services;
· participation in discussions; and
· a general rule prohibiting conflicts of interest.
III. LIABILITY
A.	WHO IS LIABLE?
Most directors have liability concerns. What happens when a lawsuit is filed? Examples are: 
· an employee sues for wrongful discharge, hostile work environment, a wage claim, and so on;
· a contractor sues because the Board refuses to pay according to the terms of a contract;
· an injured person who was struck by a car driven by an association employee sues for damages;
· a member sues the association because of a disagreement with something the Board does;
· a state taxation department (Revenue, Labor and Industries) files a lien against the  association for failure to comply; 
· a disabled person sues for violation of the Federal Fair Housing Act or Americans with Disabilities Act, or the Washington Law Against Discrimination;  and
· so on.
Again, the Board must make reasonable decisions about how it runs association business. When a lawsuit is filed, the Board must respond, based on number of factors. These include, of course, investigating what happened, and the legal consequences of these facts. A Board should consult with its insurance company immediately, to see if coverage applies, and its corporate legal counsel as well.
One of the issues to sort out is, who is being sued? In my experience, under Washington State law, individual directors, officers, employees, contractors, agents and volunteers of nonprofit corporations should rarely be sued. Sometimes, the reason that individuals are sued, in my opinion, can be a matter of intimidation, of trying to bully the individual defendants into a frightened response. I believe that this is often unfortunate behavior on the part of certain parties and their lawyers, given the legal context. But when individuals do get sued, even if there is no basis for the claims against them individually, they do get frightened. I hope this discussion will help. 
One particular area of concern has to do with the non-payment of employee wages. Under certain circumstances, a director can be sued personally by an employee.  
What can individuals do to either avoid a personal lawsuit, or avoid losing a personal lawsuit?
B.   HOW TO AVOID PERSONAL LIABILITY.
1. Do No Harm.     The first and best protection against liability is to make 
sure the association does not injure people or property. Fair-minded people who are paying attention can almost always easily spot potential liability risks, and they should act accordingly in response. To paraphrase, a non-profit association’s first duty is to do no harm. Or, as I used to tell my children, the first rule of successful living is, “don’t do stupid things.”
It is not often useful to blame plaintiffs and their lawyers. Trial lawyers are in large part responsible for many of the protections that individuals in this country have available to them. The best way to handle claims, almost always, is to stay calm, consult your insurance company and attorney immediately, and keep in mind that the Board’s responsibility is to assess each claim fairly and accurately.
2.	Follow the Rules.     Under some circumstances, directors can be liable for failure to follow Washington State law, including the Nonprofit Corporation Act or Miscellaneous Corporation Act (and Homeowners’ Association Act, if applicable), because failure to follow the law will be considered in many cases to fall short of the “reasonableness” requirement. The same is true for failure to follow an association’s own rules.
This is one reason it is so important for Boards and directors to know what the statutes require, and what their own rules are.
3.	Avoid Conflicts of Interest.    A director who fails to reveal a conflict, or fails to follow the Board’s policy, is exposed to claims of breaching his or her duty to the association. A director who votes to fund a youth activity, for example, and has a child who would participate, is probably not out of line. If the child is to be the salaried supervisor of the activity, the answer is different.
	If you have any doubts, raise the question for the Board to discuss.
4.	Avoid Personal Business Relationships.   Directors should not mix their own individual business with the corporate business. Corporate liability can extend to individuals if the relationship is too close. Also, nonprofits cannot make loans to officers or directors. Directors who vote for such loans, and officers who process the loan, are personally liable for the loan amount until it is repaid. What if a director or officer, who is paid for services, asks for a paycheck advance? Don’t do it. RCW 24.03.030(3), .140.
C.    REAL PROPERTY MANAGEMENT ISSUES
If a nonprofit owns real property, including improvements to real property, then it has duties to protect people who enter its property from dangerous conditions on the property.  These duties come from tort law, and generally, the duty may depend on whether the people who enter the property are invitees, business invitees, trespassers, or some other category.  The duty that is owed by the nonprofit can also depend on whether a danger is obvious (patent) or hidden (latent).  The duties can include making the conditions safe, warnings, and so on. 
Sometimes, if real property is open to the public for recreational purposes, there are limits on liability.  RCW 4.24.200, .210.
Any nonprofit should inventory its assets annually, including real property and improvements, for dangerous conditions, and if necessary, talk to its lawyer, insurance agent and/or other professionals for advice.  
IV. PROTECTIONS FROM LIABILITY
A.	WHO NEEDS PROTECTION?
The Board itself may be a defendant, as might individual directors, employees, agents, contractors, and volunteers. Boards can be sued as can any business. Individuals, including directors, can be named because of something they did personally, or simply because of their status. A Board should consider providing protection for all of the above.
B.	INCORPORATION
There may be a significant difference between the liability of persons involved with nonprofit associations organized under state law, and unincorporated associations.  If you are part of the decision-making process of an unincorporated association, you need to consider the rulings of Riss v. Angel, 131 Wash. 2d 612 (1997), including that those who are responsible for unreasonable decisions include those who either participate or ratify those decisions.  Generally, a court should not substitute its judgment for that of the directors, but they will have to prove that the process used in reaching their decision was reasonable, and taken in good faith.  Riss v. Angel addressed an unincorporated association; one would expect that an incorporated association would be subject to the applicable incorporation statute for the rules about liability. For incorporated associations, "ratification" does not enter into the discussion, at least in Washington cases so far. It is not exactly clear what "ratification" means; it probably means that someone benefits, but it is the latest word from the Washington State Supreme Court about such matters, so the usual advice from counsel is, incorporate.  There is much about this area of the law that remains uncertain, to say the least, after Waltz v. Tanager, discussed above.
C.	INSURANCE
In addition to general property casualty insurance, the Board of directors must have in place appropriate liability insurance. A general commercial policy is almost always necessary, and will provide these coverages. Boards must decide whether to also buy directors’ and officers’ coverage, which I recommend, employee dishonesty coverage, and protection against employee claims. They may want to buy extra expense, business income, abuse/molestation, renter’s, professional liability, automobile, and other coverages. Umbrella coverage may also be needed. They will want to consider the application of workman’s compensation coverage for their volunteers. They should consider issues of protection for the association itself, the Board, and individual officers, directors, employees, agents, contractors and volunteers. Each Board should evaluate these options in light of its own individual circumstances. 
Each Board should rely on at least one person to create and maintain an insurance system, which should include a binder with policies, endorsements, correspondence and summaries; an annual review of policies and coverage, including competitive bidding; and a report to and approval by the Board.
A Board may, and probably should, want to formalize the advice it has been given by sending the insurance agent a letter specifying the advice the agent gave the Board, and that the coverages sold to the Board are complete and comprehensive, and in adequate amounts.  
In addition, some individuals’ homeowner’s insurance policies may provide protection against claims brought against the homeowner/director, employer, agent, contractor or volunteer, although this is becoming less common. If a claim is brought against an individual, the personal homeowners’ carrier should be consulted. Also, some professional liability policies that cover individual Board members will cover some aspects of nonprofit Board activities. 
When making decisions about insurance coverage, a Board needs to take into account the costs and benefits of the coverage. For example, many Boards do not have D&O (Directors and Officer’s) coverage, because it may be expensive, given the other protections for directors already in place, as discussed above. If it were free, everyone would have it. I almost always recommend this additional coverage.  For one thing, many competent prospective Board members will not serve without it. And be careful about general commercial policies that include something about D&O coverage, as the key is really, how much coverage to they provide? Some of these provide very little actual coverage amounts. 
Generally, if an association takes some action that injures anyone, then the association needs to have adequate insurance to compensate the victim for his or her damages. This is the purpose of insurance – spreading the risk of loss so that a person injured by the fault of another has access to enough resources to cover the damages. 
D.	RELEASES AND WAIVERS
	Often, the sponsor of any service, event or activity asks the participants to sign documents that refer to a release, waiver, hold harmless and/or indemnification of the sponsor.  Nonprofit associations sponsor services, events, and activities consistent with their purposes.  Should they require participants to sign such forms?  Releases are intended to protect the sponsor, but they can be punitive for the participants.  It seems unfair, when an injury happens due to the negligence of the association, and the association has insurance to cover such losses and help the injured person with his or her damages, but the fact of a release can prevent the injured person from recovering anything.  Release forms are generally upheld, but there are many issues that should be considered, including the doctrine that an adult cannot release and waive all claims that can be made by a minor. 
	To me, when the association buys insurance, that coverage should be available when the association (or people acting for it) negligently injures someone.  But sometimes the association needs protection, in a variety of circumstances.  My current approach is to recommend release, waiver, hold harmless and indemnification forms that only do so as to amounts beyond the available coverage, and I advise associations to carry enough coverage to provide sufficient relief to those whom it may injure.
E.	GOVERNING DOCUMENTS
At the option of the membership, an association’s governing documents may provide some protections for individuals.
1.	Limiting Director Liability.     A RCW 24.03 Board may, in its Articles of Incorporation, limit the liability of a director, in cases of claims by the association against a director. This only extends to directors, and does not protect directors from intentional misconduct, knowing violations of the law, or conflicts of interest. RCW 24.03.025(4)(c).  
An example of a provision is: “A director shall not, from the date this provision becomes effective, be liable for money damages to the association for conduct as director. Exceptions are where the director’s act or omissions involve intentional misconduct; the director knowingly violates the law; or the director engages in a transaction that produces a profit, including money, property or services, to the director that he or she is not legally entitled to. Other limits on the liability of a director to the association available under the Washington Nonprofit Corporation Act, now or as amended, also apply.”
Compare this statute to the RCW 24.06 protections from directors, at RCW 24.06.035(2), which does not require particular language in the Articles of Incorporation; the protection from liability for directors from claims by the association is automatic, with essentially the same exceptions.  I have no idea why the difference exists.  
2.	Indemnification.   “Indemnify” means to pay on behalf of someone else, including attorney fees and costs. A Board may indemnify a director or officer who is sued, under certain circumstances. If a director or officer is personally sued, and ultimately wins, against a claim based on his or her status as a director or officer, the Board must indemnify. Even if the director or officer is not successful, the Board may indemnify, so long as he or she acted in good faith, reasonably believed the actions complained of were in the association’s best interest, and where he or she did not take any other actions that were against association’s interest. A Board may not indemnify if the director or officer is found liable to the association, or to have received an improper personal benefit. Both nonprofit statutes, RCW 24.03.035(14) and RCW 24.06.043, refer to general corporate statutes about indemnification. 
Each RCW 24.03 Board should decide what it wants to do about indemnifying directors and officers, and include the answer in its Articles of Incorporation. Unless the association has substantial assets, it may be better to pay insurance premiums for appropriate coverage.
An example of indemnification language is: 
Current and former directors and/or officers who are involved with claims against them personally for matters arising out of their service as directors and/or officers shall be indemnified and held harmless by the corporation from all expenses, costs and losses associated with such claims to the full extent permitted by applicable law. Exceptions are where the director’s or officer’s acts or omissions involved intentional misconduct or bad faith; the director or officer did not reasonably believe that the acts or omissions were in the best interests of the corporation; the director or officer knowingly violated the law; or the director or officer engaged in a transaction that produces a profit, including money, property or services, to the director or officer that he or she was not legally entitled to. The association may indemnify and hold harmless its employees, agents and volunteers from expenses, costs and losses associated with claims against them for service as such, are as pursuant to law.

3.	Limitations on Indemnification
	Indemnification of directors, officers, employees, agents and volunteers may be limited to available insurance resources, unless otherwise required by law.
V. BALANCING
An important aspect of an association’s evaluation of and response to risk is the need to avoid injuries and contain risk. Another important aspect is the need for balance.  A neighborhood activity club that puts on a picnic and a pancake breakfast to buy playground equipment for a park is in a far different situation than a national nonprofit that involves medical testing and procedures.  The Board of directors of each must balance the association’s needs to meet its mission, not do any harm to the people it serves, and protect the association and its volunteers from unwarranted claims; all within the framework of the association’s budgetary and administrative capabilities. An example of a consideration of the need for balance is the limited waiver form discussion at ¶ IV(D) above.  
Some lawyers and other advisors might tend to feel required to provide advice that strongly emphasizes something close to eliminating risk altogether, often to the dismay of the association client; in some cases, this is influenced by the advisor’s own personal risk protection comfort level. If a lawyer tells you that you should not do something because of the risk, that advice may be (or may not be) in part motivated by reducing his or her own professional risk if an accident happens. The same is true for insurance companies; some might see their goals as (1) bringing in policy premiums, which involves maximizing sales; and (2) aggressively restricting coverage for risks, which reduces claims payouts.  Professional risk management advisers can also tend to see their goal as coming as close as possible to complete risk avoidance, regardless of the effects on programs. 
“Complete risk avoidance” means, if it involves risk, don’t do it. Most lawyers, insurance agents and risk management professionals do not take things to that extreme, but a Board should consider the perspective of its advisors. The Board itself must consider the advice it is given in the context of the goals of the association, and the need to responsibly manage risk related to those goals, in a way that balances the competing interests of risk avoidance and meeting the purposes of the association (read: actually providing services).    
I should disclose that I represent many nonprofit associations, and also injured persons, and tend to see risk issues from both sides.
VI. DISPUTE RESOLUTION
Disputes within nonprofits can arise in many ways.  Where appropriate, mediation 
should be considered as an alternative to litigation.  There are two basic mediation model, facilitative and evaluative.  The former emphasizes a neutral third party whose skills are not about the particular fine points of a legal dispute, but are about creating a place where the disputants can work through their issues together with a trained mediator. Facilitative mediations address the parties’ interests, needs and values, among other things. Evaluative mediations emphasize less direct contact between the disputants, and a mediator who tells the parties his or her opinions about their legal rights and responsibilities.  Each has variants, and some disputes are better addressed by one or the other. 
	The sooner disputants get into mediation, the better.
	Homeowners’ and condo owners' associations should consider mediations as well, but there is a catch as to some disputes.  Mediation supposes compromise. Covenants and certain other rules typically cannot be compromised. I am a senior mediator with a Dispute Resolution Center, and favor mediations in almost all matters, but sometimes, compliance with rules is required. As I heard the judge say to the member defendant, in my first contested homeowners' association case on behalf of an association, "exactly what did you think you were buying into? You knew there were covenants. What makes you the exception?"  
VII. CONCLUSION
First, each association should carefully consider incorporation, and if it decides to incorporate, which statutory scheme best applies, RCW chapter 24.03 or chapter 24.06.
Generally, each director and officer must weigh the costs, risks and benefits of service to the association. One of those risks is personal liability; another is liability of the association and its employees, agents, contractors and volunteers. 
If directors mind their duties to state law, the organizational documents and the association, using reasonable care to make good decisions, they and the association are likely to be protected, even if their decisions turn out, in hindsight, to be wrong. Usually, the test will be failure to use even slight care.
Claims should be evaluated quickly for whom they are against - the association, individuals, directors, officers, or other volunteers; who is making the claim - the association, a member or members, or an outsider; and any insurance, indemnification, counterclaims, or other important aspects that may apply. 
If a claim is made, the association should have in place adequate insurance coverage so that attorney fees and costs, as well as any possible judgments, are covered by the insurance company. Insurance companies should be notified immediately of any claims that might be covered. Competent counsel should be consulted, and if there is a lawsuit that has been served, a notice of appearance should be filed immediately. 
We all face risks every day. Some risks are acceptable, some are not. By being careful about how it acts, and by providing reasonable protection if a claim is made, a Board can minimize the risks of individual liability to not only directors, but also the association and its employees, agents, contractors and volunteers.
Should a Board conduct an outdoor educational experience program without adequate training and supervision of its employees? No. What if providing such programs is the purpose of the association, and the Board is careful about safety of the environment and hires, trains, supervises and supports its employees properly? Most Boards would be comfortable with this risk, depending on the benefits to its members of such a program. As to each activity, program or service the association provides, the Board should evaluate the competing interests of meeting its mission, protecting those it serves from harm, and minimizing unreasonable risk to the association.  
This advice is intended to be only a general overview. If a Board has specific questions about particular issues, it must seek professional advice from its accountant, insurance broker, legal counsel, and/or other experts. 
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