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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

	CHARLES L. BERGERON, a married man as his separate property,


Plaintiff,

vs.

MONICA G. MENDOZA, a single woman; GREEN TREE SERVICING LLC, a Delaware Limited liability Company; CITY OF LYNNWOOD, a municipal corporation; TRINITY PROPERTY CONSULTANTS,  a California Limited liability Company; and WILLSHIRE COVE APARTMENTS GO LLC, a Washington Limited Liability Company, 


Defendants.
	
	NO.  14-2-02509-1
MOTION FOR PARTIAL SUMMARY JUDGMENT AND APPOINTMENT OF REFEREE PURSUANT TO RCW 7.52


COMES NOW the Plaintiff above named, by and through his attorney of record and petitions the Court for the following:

I. RELIEF REQUESTED

1.1 A determination that the Plaintiff and Defendant Monica G. Mendoza own the Property described below as tenants-in-common and are entitled to a partition of the Property.

1.2 A determination that the Property cannot be partitioned in kind without great prejudice to the parties.

1.3 Appointment of a referee pursuant to RCW 7.52 to investigate and recommend a partition of the Property by sale.

II. BACKGROUND FACTS  

2.1
Plaintiff and Defendant Mendoza own the parcel of residential property with a common address of 18403 41st Place W, Lynnwood, Washington 98036, and legally described as:

Lot 15 of Wick Park, as per Plat recorded in Volume 27 of Plats, Page 10, Records of Snohomish County Auditor,

Situate in the City of Lynnwood, County of Snohomish, State of Washington.  

Tax Parcel # 00613200001500
(the “Property”).

2.2
The Property is a .21 acre residential parcel improved with a single family residence built in 1968.  The Property cannot be subdivided.   Declaration of Bergeron, Exhibit A, Snohomish County Account Summary.
2.3
Plaintiff and Defendant Mendoza acquired their interest in the Property by Statutory Warranty Deed dated May 10, 1996 and recorded under Snohomish County records #9605240044 (the “Deed).  The Deed provides: 
The grantor, Edith Hyatt, as her separate estate, conveys and warrants to Charles L. Bergeron, an unmarried person and Monica G. Mendoza, an unmarried person, [the Property]. 

Dec. of Bergeron, Exhibit B, Statutory Warranty Deed.  
2.4
Plaintiff and Defendant Mendoza own the Property as tenants-in-common. 
2.5
Plaintiff and Defendant Mendoza entered into a loan agreement with Mylor Financial in the amount of $220,000.00 and secured a loan with a Deed of Trust recorded against the Property under Snohomish County Auditors number 200608090695. The loan was assigned to Defendant Green Tree Servicing LLC.  Dec. of Bergeron, Exhibit C, Loan Documents.    
2.6
Plaintiff and Defendant Mendoza received Notice of Default from Green Tree Servicing and a Trustee’s Sale is currently set for May 30, 2014.  Dec. of Bergeron, Exhibit D, Notice of Trustee Sale.    
2.7
Defendant Mendoza resides on the Property and was to make all payments on the Loan.  Defendant Mendoza has failed and refused to bring the payments current.

2.8
Defendant Mendoza has refused to cooperate in the marketing and sale of the Property.   

III.  EVIDENCE RELIED UPON

3.1
Plaintiff relies upon (1) the Declaration of Charles Bergeron in Support of Motion for Summary Judgment, and the exhibits attached thereto, (2) the Nomination of Referee, and (3) the pleadings filed in this case.

IV.  AUTHORITY

4.1
Summary Judgment is Appropriate 

The purpose of summary judgment is to avoid a useless trial on issues where there is no genuine issue of any material fact. LaPlante v. State, 85 Wn.2d 154, 158, 531 P.2d 299 (1975).  Summary judgment is appropriate when the pleadings, discovery and the declarations in support of the motion, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law. CR 56(c); Atherton Condominium Assoc. v. Blume Dev. Co., 115 Wn.2d 506, 516, 799 P.2d 250 (1990).  
The initial burden is on the moving party to show that there is no genuine issue as to a material fact and that, as a matter of law, summary judgment is proper. Id.  Once the moving party satisfies its burden, the nonmoving party must present evidence that demonstrates that facts are in dispute. Baldwin v. Sisters of Providence in Wash. Inc., 112 Wn.2d 127, 132, 769 P.2d 298 (1989).  
When the motion is supported by evidentiary materials, the non-moving party must allege specific facts sufficient to raise a genuine issue for trial, and may not rest on mere allegations in the pleading. LaPlante, 85 Wn.2d. at 158.  In fact, if the nonmoving party fails to controvert facts in support of a motion for summary judgment, those facts "are considered to have been established." Central Washington Bank v. Mendelson-Zeller, 113 Wn.2d 346, 354, 779 P.2d 697 (1989) (citations omitted).

In the present action there are no genuine issues for trial as to the following: the parties own the Property as tenants-in-common, the Property can not be partitioned in kind without great prejudice to the parties, and a referee should be appointed to conduct a partition of the Property by sale. 

4.2
The Parties are Entitled to Partition the Property
Pursuant to RCW 7.52.010 

When several persons hold and are in possession of real property as tenants in common, in which one or more of them have an estate of inheritance, or for life or years, an action may be maintained by one or more of such persons, for a partition thereof, according to the respective rights of the persons interested therein, and for sale of such property, or a part of it, if it appear that a partition cannot be made without great prejudice to the owners.
Initially, in an action for partition the court must determine if the parties own the property as tenants in common.  Witzel v. Tena, 48 Wn.2d 628, 295 P.2d 1115 (1956).  If the property owners are tenants in common, the right to partition the property is absolute. Anderson & Middleton Lumber Co. v. Quinault Indian Nation, 130 Wn.2d 862, 929 P.2d 379 (1996).  

In the case at bar, the parties admit that they are tenants in common; and, therefore, the parties have an absolute right to partition the Property. 

4.3
The Property should be Partitioned by Sale 

An action to partition property is equitable in nature and the court has great flexibility in fashioning relief for the parties.  Cummings v. Anderson, 94 Wn.2d 135, 614 P.2d 1283 (1980).  Generally, co-tenants have a statutory right to partition their property in kind when such division is practicable.  Friend v. Friend, 92 Wn.App. 799, 964 P.2d 1219 (1998).  However, when partition in kind is not practical or would prejudice the owners, the appropriate remedy is a partition by sale.  Id 

Partition in kind is not appropriate when a division of the property conflicts with local zoning and subdivision requirements.  Friend, supra.   If division of the property would result in nonconforming lots, which would violate the county's zoning requirements, the owners would be greatly prejudiced and partition by sale would be appropriate. Id.
In the present action, the Property is a single family residence on a .21 acre lot in the City of Lynnwood.  The Property and House cannot be subdivided into equal parts and a partition by sale is appropriate.

4.4
A Referee Should be Appointed to Sell the Property

When partition by sale is appropriate the court may appoint a referee for the purpose of conducting the sale.  RCW 7.52.080 provides

If it be alleged in the complaint and established by evidence, or if it appear by the evidence without such allegation in the complaint, to the satisfaction of the court, that the property or any part of it, is so situated that partition cannot be made without great prejudice to the owners, the court may order a sale thereof, and for that purpose may appoint one or more referees. Otherwise, upon the requisite proofs being made, it shall decree a partition according to the respective rights of the parties as ascertained by the court, and appoint three referees, therefor, and shall designate the portion to remain undivided for the owners whose interests remain unknown or are not ascertained.

RCW 7.52.080 (emphasis added).

In the present action, a sale of the Property is the appropriate method of partition.  The Court should appoint a referee to conduct the sale pursuant to RCW 7.52 et seq.
The Plaintiff has proposed Rebecca Weis, an attorney with partition experience to serve as Referee.

4.5
Remaining Issues
Once the property is sold, the division of the sale proceeds will need to be determined.  The sale proceeds should be deposited with the Court pending determination of division of the sale proceeds.

V.  CONCLUSION

For the reasons set forth above the Court should find the parties own the Property as tenants-in-common, the Property can not be partitioned in kind without great prejudice to the parties, and appoint a referee to conduct a sale of the Property. 

DATED this _____ day of __________, 2014.

RIACH GESE PLLC

By: _________________________________
MICHAEL P. JACOBS, WSBA #22855

Attorneys for Plaintiff
7331 196th St SW, Lynnwood WA 98036

425.776.3191 Land     425.775.0406 Fax

mikej@riachgese.com
CERTIFICATE OF SERVICE


THE UNDERSIGNED, hereby certifies and declares under penalty of perjury under the laws of Washington State, that on the ____ day of May, 2014,  I caused to be served a true and correct copy of the following documents:

1. Notice for Hearing;

2. Motion for Partial Summary Judgment and Appointment of Referee Pursuant to RCW 7.52;

3. Declaration of Charles Bergeron In Support Of Motion for Partial Summary Judgment and Appointment of Referee Pursuant to RCW 7.52;

4. Nomination of Referee; 

5. Proposed Order Granting Partial Summary Judgment and Appointment of Referee Pursuant to RCW 7.52

to the individual(s) named below in the specific manner indicated:

	Monica Mendoza, Defendant
Jennifer Gogert #32282

Deno Millikan Law Firm
3411 Colby Ave
Everett, WA  98201-4709


	· Personal Service (Legal Messenger)

X    U.S. First Class Mail

· Certified Mail

· Hand Delivered

· Overnight Mail



	City of Lynnwood, Defendant
Rosemary Larson, #18084

777 108th Avenue NE #1900

PO Box 90016

Bellevue WA 98009 


	· Personal Service (Legal Messenger)

X    U.S. First Class Mail

· Certified Mail

· Hand Delivered

· Overnight Mail



	Willshire Cove Apartments

Jari Williams

1020 W. Casino Rd.

Everett, WA 98204
	· Personal Service (Legal Messenger)

X    U.S. First Class Mail

· Certified Mail

· Hand Delivered

· Overnight Mail



	Charles Bergeron, Plaintiff
13270 NW 11th Dr

Sunrise, FL 33323
	· Personal Service (Legal Messenger)

X    U.S. First Class Mail

· Certified Mail

· Hand Delivered

· Overnight Mail



	Trinity Property Consultants

CT Corporation

505 Union Avenue SE, Ste120

Olympia, WA 98501
	· Personal Service (Legal Messenger)

X    U.S. First Class Mail

· Certified Mail

· Hand Delivered

· Overnight Mail



	Green Tree Lending

Mike Bohannon #14274

PO Box 2326

Poulsbo, WA 98370
	· Personal Service (Legal Messenger)

X    U.S. First Class Mail

· Certified Mail

· Hand Delivered

· Overnight Mail




DATED at Lynnwood, Washington, this ______ day of May, 2014.

VALERIE RUHAAK
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RIACH GESE PLLC

7331 - 196th St. SW / PO Box 1067

Lynnwood, WA  98046-1067

(425) 776-3191 / (425) 775-0406 (FAX)

