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C. JOHNSON, J.—This case concerns the interplay between Washington’s
Condominium Act, chapter 64.34 RCW, redemption statute, chapter 6.23 RCW,
and recording act, chapter 65.08 RCW. Jeanne Lewis purchased a condominium
with a $277,000 loan from Bank of America. The condominium association
recorded its declaration in 2006. Bank of America recorded its deed of trust in
2007. Lewis defaulted on her condomirﬁum assessments in 2008. In 2009, the
condominium association initiated a judicial foreclosure proceeding under chapter

64.34 RCW. Michael Fulbright bought the condominium at the trustee’s sale for
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less than $15,000, which under the statute would extinguish Bank of America’s
lien. Bank of America attempted to redeem the condominium under the redemption
statute, RCW 6.23.01 0. Because Bank of America recorded its deed of trust before
Lewis defaulted on her assessments, the trial court and Court of Appeals held that
Bank of America did not record its mortgage “subsequent in time” to the
condominium’s lien and therefore under RCW 6.23.010, Bank of America did not
have a statutory right of redemption. We reverse the Court of Appeals.
FACTS AND PROCEDURAL HISTORY

Qn December 20, 2006, the Tanglewood Condonﬁnium Association at
Klahapie in Issaquah (As_.sociation) recorded its declaration.! On March 6, 2007,
Lewis pqrchased. a Ténglewood condominium with a $277,000 loan from Bank of
America. She signed a promissory note secured by a deed of trust on the
condominium that named Bank of America as beneficiary.> Bank of America

recorded its deed of trust on March 9, 2007.2 In May 2008, Lewis defaulted on her

1 A “declaration” is the document that creates a condominium by setting forth the
information required by statute. RCW 64.34.020(17).

2 Bank of America later assigned the note and deed of trust to BAC Home Loans
Servicing LP. In July 2011, BAC Home Loans Servicing merged into Bank of America. As a
result, BAC Home Loans Servicing’s rights and interest in statutory rights have been transferred
to and vested in Bank of America.

3 A deed of trust is a “mortgage” for purposes of redemption. Rustad Heating &
Plumbing Co. v. Waldi, 91 Wn.2d 372, 374, 588 P.2d 1153 (1979). We use the two terms
interchangeably.
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monthly condominium assessments.* In January 2009, the Association initiated a
judicial foreclosure prooéeding. Bank of America and Lewis were named as
defendants and served a cc;py of the complaint. Because of an internal error, Bank
of America did not appear. On June 24, 2009, the superior court entered a default
judgment and foreclosure decree against Lewis and Bank of America.

On May 7, 2010, Fulbright bought Lewis’s condominium at the sheriff’s sale
for $14,481.83—the total of unpaid assessments plus $100. On April 29, 2011,
Bank of America sought to redeem the property under RCW 6.23.010. At the time,
under the redemption statute, the right to redemption applied to creditors having a
lien “subsequent in time” to the foreclosing lien. Fulbright objected, claiming that
Bank of America was not a qualified redemptioner because its deed of trust was
recorded before Lewis defaulted on her assessments and the Association brought
this action. On May 6, 2011, before the one-year redemption period expired, Bank
of America tendered the estimated redemption amount and brought this action
against Fulbright, seeking a declaratory judgment that Bank of America was an
authorized redemptioner under Washington law. Fulbright filed an answer and

counterclaim, seeking to quiet title to the property in his favor,

4« Assessment’ means all sums chargeable by the association against a unit.” RCW
64.34.020(03).
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The trial court denied Barﬁc of America’s motion and quieted title in favor of
Fulbright. The Court of Appeals affirmed,’ relying on its then-recently amended
decisioinl in Summerhill Village Homeowners Ass 'n v. Roughley, 166 Wn. App.
625,270 P.3d 639, 289 P.3d 645 (2012), where it held that a mortgagee may not
redeefn a condominium unit foreclosed upon for unpaid assessments that became
due after the deed of trust was recorded.

On July 28, 2013, Senate Bill (SB) 5541 went into effect. That legislation,
passed in direct response to Summerhill, amended RCW 6.23.010 by providing that
the righ_t to redemption applies to all lienholders “subsequent in priority” to the
foreclosing 1i¢n. LAWS OF 2013, ch. 53, § 1(1)(b). Bank of America petitioned this
court for review, claiming that its deed of trust was “subsequent in time” and, in
the altelf_n_atiye, that SB 5541 should be applied retroactively. We granted the
pe_ti‘tion for review in its entirety. BAC Home Loans Servicing, LP v. Fulbright, 178
Wn.2d 1-001’. 308 P.3d 642 (2013). The American College of Mortgage Attorneys
filed an amicus memorandum in this case in support of Bank of America.

ANALYSIS
The common law doctrine of lien priority was “first in time, first in right.”

Under the common law doctrine, an interest created prior in time took priority over

> BAC Home Loans Servicing, LP v. Fulbright, 174 Wn. App. 352, 298 P.3d 779 (2013).

4
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any subsequent competing interest. This rule was universally clarified, and now
every state has some form of statutory reéording system. The purpose and effect of
a recording act is to reverse the order of priorities in certain cases. 18 WILLIAM B.
STOEBUCK & JOHN W. WEAVER, WASHINGTON PRACTICE: REAL ESTATE:
TRANSACTIONS § 14.5, at 126-29 (2d ed. 2004). Washington has a “race-notice”
type of recording system, Whioh was enacted initially in 1854, See LAWS OF 1854,
§ 4, at 403. Now codified under RCW 65.08.070, the recording act provides that
the deed or interest first recorded is superior to any outstanding unrecorded
conveyance of the same property unless the later mortgagee or purchaser had
actual knowledge of the prior unrecorded interest.

To illustrate the operative effect of Washington’s recording act, we can look
at a simple example. Suppose Bank A obtained a lien—i.e., executed,
acknowledged, and delivered a loan—on day one. Bank B obtained a lien on the
same property on day two. Without any other action, Bank B’s lien is subsequent

in time and subsequent in priority to Bank A’s lien. This is consistent with the

6 RCW 65.08.070 provides, “A conveyance of real property, when acknowledged
by the person executing the same (the acknowledgement being certified as required by
law), may be recorded in the office of the recording officer of the county where the
property is situated. Every such conveyance not so recorded is void as against any
subsequent purchaser or mortgagee in good faith and for a valuable consideration from
the same vendor, his or her heirs or devisees, of the same real property or any portion
thereof whose conveyance is first duly recorded. An instrument is deemed recorded the
minute it is filed for record.”
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colm‘ﬁio.n law thébry 6f liens; “first in time, first in right.” After enactment of the
récording ac't., Whichéver bank records first will have priority. In other words, if
Bank A‘records its lien on day three and Bank B records its lien on day four, Bank
A Wi]_l: h_a‘\“/‘e_prio_r}_iAty 'bé.cause it pbta_ined its lien first temporally and, more
1mportantly, b‘ercauSe.i.t récorded ﬁrst Changing the facts, if on day three Bank B
reédrded its lien Withoﬁt knowledge of Bank A’s lien and Bank.A did‘not record its
lien until day four, Bank B would have priority over Bank A. “Time” therefore,
under the recording act, centers generally on the recording date, which, as the
examplé ilustrates, could result in the reordering of priorities.

In 1899 the legislature enacted a redemption statute granting property
owners and lienholders the statutory right to redeem real property when a
foreclosure of a higher priqrity interest would act to extinguish their interests in
that property. }LAWS‘ OF 1899, ch. 53, § 7, at 89. Priority of interests were decided
by date of recording pursuant to the recording statute and not by the date the
interest was created. Before the legislature amended the redemption statute in
2_013? real property could be redeemed by “[a] creditor having a lien by judgment,
decree, deed of }'trust, or mortgage, on any portion of the property, or any portion of

any part thereof, separately sold, subsequent in time to that on which the property
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Was sold” Former RCW 6.23.010(1)(bj (1987) (emphasis added).” Since 1'899 the
Washington legislature hasv revised the redemption statute only twice. In 1987, the
leglslature cod1ﬁed our holdlng in Rustad Heating & Plumbing Co. v. Waldt, 91
Wn 2d 372, 376, 588 P 2d 1153 (1979) (holding that a deed of trust is a
“mortgage” under the statute) by expanding the definition of “redemptioner” to
included deed of trust beneficiaries and successors in interest. Then, in 2013, after
the Court of Appeals’ opinions, the legislature amended the redemption statute.
Now, the statute reads that a redemptioner includes any claimant having a lien
“subsequent in priority” instead of “subsequent in time” to the foreclosing lien.
RCW 6.23.010(1)(b).

Generally, statutory redemption arises when a senior lienholder® forecloses
on the property, thereby extinguishing any junior liens. After the foreclosure sale,

statutory redemption gives junior lienholders a grace period beyond the sale to

" Former RCW 6.23.010 provides in its entirety, “(1) Real property sold subject to
redemption, as provided in RCW 6.21.080, or any part thereof separately sold, may be redeemed
by the followmg persons, or their successors in interest:

“(a) The judgment debtor, in the whole or any part of the property separately sold.

“(b) A creditor having a lien by judgment, decree, deed of trust, or mortgage, on any
portion of the property, or any portion of any part thereof, separately sold, subsequent in time to
that on which the property was sold. The persons mentioned in this subsection are termed
redemptioners.

“(2) As used in this chapter, the terms ‘judgment debtor,” ‘redemptioner,” and
‘purchaser,” refer also to their respective successors in interest.”

8 A “senior lien” is a*“lien that has priority over other liens on the same property.”
BrAck’s LAw DICTIONARY 1008 (9th ed. 2009).
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salvage something—fi.e., the junior lienholde;f can “redeem the land” by purchasing
the .land at the sale price, W'ith interest and taxes, from the Ipurchaser. “[TThe idea is
that only one whose title or lien has been extinguished may have ‘another bite of
the apple. ‘27 MARJORIE DICK ROMBAUER, WASHINGTON PRACTICE: CREDITORS’
REMEDIES—DEBTORS’ RELIEF-§ 3.19(b), at 163 (1998). Generally, under the
statuté, the rede@ptioner may redeem the property within one year after the date of
the sale, RCW 6.23.020.

Looking at our earlier example and applying the redemption statute, if Bank
A obtaj,ns and records its lien on day one and Bank B qbtains and records its lien
on day two, Bank A lwill be the senior lienholder and Bank B’s interest in the land
will be junior to Bank A’s interest. In this case, Bank B would be a valid
rgdemptione_r because its lien was recorded subsequent in time to Bank A’s and
‘pec.au‘ée. its interest in the land will be extinguished if Bank A forecloses on the
land. _Changing the facts, as mentioned above, if Bank B recorded before Bank A
recorded its interest in the property, Bank B would have priority over Bank A.
Bank A would be the junior lienholder and a valid redemptioner even though Bank
A t_emporally obtained its lien ﬁrst” This is how the recording act and the

redemption statute operate.
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Enacted almost 100 years later, the Condominium Act is a somewhat
complicated exception to the recording act. RCW 64.34.364 provides,

(1) The association has a lien on a unit for any unpaid assessments
levied against a unit from the time the assessment is due.

(2) A lien under this section shall be prior to all other liens and
encumbrances on a unit except: (a) Liens and encumbrances recorded
before the recording of the declaration; (b) a mortgage on the unit
recorded before the date on which the assessment sought to be
enforced became delinquent; and (c¢) liens for real property taxes and
other governmental assessments or charges against the unit. A lien
under this section is not subject to the provisions of chapter 6.13
RCW, |

-~ (3) Except as provided in subsections (4) and (5) of this
section, the lien shall also be prior to the mortgages described in
subsection (2)(b) of this section to the extent of assessments for
common expenses, . .. which would have become due during the six
months immediately preceding the date of a sheriff’s sale in an action
for judicial foreclosure by either the association or a mortgagee. . . .

(7) Recording of the declaration constitutes record notice and

perfection of the lien for assessments. While no further recording of

any claim of lien for assessment under this section shall be required to

perfect the association’s lien, the association may record a notice of

claim of lien for assessment under this section in the real property

records of any county in which the condominium is located. . . .
Under the tf;rms of the Act, when an association records its declaration, it
establishes its lien priority to secure future obligations to make payments of
condominium assessments even though payments are not actually due at the time

the decl_ara.tio_n_is rec'orded, Bank of America argues that the interplay between

subsections (2)(b) and (3) legaﬂly operates in a similar manner to the recording act
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to fe‘eiilignupriority in£éfests, subordinating their lien to the Association’s lien,
fr{alii.ﬁg their inferest the same as any junior lienholder under the redemption
statute. |
Al This 1%, il"l e‘ssencé‘, éparticular application of a lien for future advances,

V'\'/"hich éeéures obliéétiéns the obligor has not yet incurred. “It has . . . long been the
rule in this jurisdiction that a mortgage to secure future advances takes priority
over mechanics’ and materialmen’s liens accruing after recordation of the
mortgage.” Nat’l Bank of Wash. v. Equity Investors, 81 Wn.2d 886, 896-97, 506
P.2d 20 ( 1973)'. In other words,' once a lien for future advances is recorded, it takes
priori_ty over subsequently recorded liens, even where an obligation under the lien
for ﬁ;tﬁre advances does not in fact arise until after the subsequent lien is recorded.
Viewed in this light, a future lien for unpaid condominium assessments is
established at the time the condominium declaration is recorded, even though it
may not be enforceable until the unit owner defaults on his or her assessments, if
ever.

This interprc;‘tation is supported by the plain language of the Condominium
Act. First, subsection (7) provides that “[r]ecording of the declaration constitutes
record notice and perfection of the lien for assessments.” RCW 64.34.364. Second,

subsection (2)(a) emphasizes that the date on which the declaration is recorded is

10
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fhe. relevant date when it provides that an association’s lien for future assessments
shall be prior to all other liens and encumbrances on a unit except “[1]iens and
encumbrances recorded before the recording of the declaration.” In other words,
undef a t.ypical applicatibn of the recording act, anything recorded before the
declératién is senior to the assboiation’s lien for future assessments.
'The Condominium Act operates as an exception to Washington’s recording

-act because even though a condominium association’s declaration, establishing its
ﬁl‘iority for collection of future assessments, is senior to liens or encumbrances
recorded on the unit after the declaration is recorded, the Condominium Act makes
an exception for mortgages. Subsection (2)(b) provides that a condominium
association’s_ lien is not prior to “a mortgage on the unit recorded before the date
on which the assessment sought to be enforced became delinquent.,” RCW
64.34.364. While under the recording act an association should have complete
priority overll_i.ens subseqllently recorded, the Condominium Act gives priority to
mortgages recorded on the unit after the declaration but before the assessment.’

The Condominium Act does not stop there, but extends the exception further.

RCW 64.34.364(3) provides that an association’s lien shall be prior to mortgages

? Notably, this exception to the recording act applies only to mortgages on the land and
no other types of liens and encumbrances. See RCW 64,34.364(2). In other words, an association
may have complete priority over other liens.

11
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on the unit recorded after the declaration but before the assessments sought to be
enforced became delinquent, “which would have become due during the six
mc.)'ﬁths immediately preceding the date of a sheriff’s sale.” In other words, the
statute first alters the typical priorities, but then a condominium association regains
its priority to .collect six months’ worth of unpaid assessments. !

Heré,:the Association filed and recorded its declaration in 2006. Bank of

" America recorded its lien in 2007. Lewis defaulted on her assessments in 2008.
The Association brought a judicial foreclosure action for unpaid assessments. The
Assoﬁciaﬁion asserted about three years’ worth of assessments, late charges,
mqnagement fees, Adues acceleration, attorney fees, and other costs, totaling almost
$15,000. Clerk’s Papers (CP) at 374,

Ins‘;ead, when the Association brought a judicial foreclosure action, the trial
court, applying the statutory directive, treated the Association as the senior
lienholder and Bank of America as the junior lienholder—i.e., the Association’s
forgclosure action eliminated Bank of America’s interest. As a result of the filing
of the lawsuit, under the statute, Bank of America’s deed of trust was reprioritized

and at that instant, Bank of America became a subordinate junior lienholder whose

1_0 This reordering of priorities applies only if a condominium association pursues a
judicial foreclosure action. If a condominium association pursues a nonjudicial statutory remedy,
the “exception to the exception” does not apply. See RCW 64.34.364(5).

12
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1i§n, interests were extinguished. This then brings the provisions of the redemption
statute into play.'!

The Court o‘f Appeals and trial court interpreted “subsequent in time”
literally and held that‘ Bank of America’s lien was not subsequent in time to the
Association’s lien and therefore Bank of America could not be a valid
redemptioner. To reach this conclusion, the lower courts reasoned that under the

*gtatute, an association’s lien does not arise until “the time the assessment is due.”
RCW 64.34.364(1). This interpretation misreads the statutory operation because, as
e.xplg;ined aboye, an asspciation establishes its right to priority under its declaration
and the statute, when no assessments are yet due. Under the redemption statute, it
is not relevant which lien arises first, but which lien has statutory priority and can
subordinat;:, under vcertain circumstances, other liens. Every interest extinguished
in this‘r.nannevr comes under the redemption statute by operation of law.

As a result of the lawsuit, Bank of America’s lien became junior to the
Association’s lien. The lawsuit treated the Association as the senior lienholder for
its enti_'re lien. Therefore, under the redemption statute, it was as if Bank of

America recorded its lien “subsequent in time” to the Association’s because its

"' The foreclosure decree reflects this interpretation. The decree declared that Bank of
America’s deed of trust was “inferior and suberdinate to the plaintiff’s lien and . . . forever
foreclosed except only for the statutory right of redemption allowed by law, if any.” CP at 173.

13
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interest was subordinated. This interpretation gives effect to each of the statutes
and recognizes the purpose of the redemption statute to provide a mechanism for
subordinate property interest holders to “save” their interest in the property in a
case like this. AH,Qf 'the_stafcu’;ory p}rovkisionvs must be read in relation to one
aLndfher% 'es'pec'ially when establishing priority in interests in land.
Interpreting “time” in this manner is the only reasonable interpretation under
‘traditional rules of statutory construction. “[ W]e strive to ascertain the intention of
the legislature by first examining a statute’s plain meaning.” G-P Gypsum Corp. v.
Dgep 't of:Relvenug, 169 Wn.2d 304, 309, 237 P.3d 256 (2010) (citing Dep 't of
Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9-10, 43 P.3d 4 (2002)). To
glean thle meaning Qf Words iﬁ a statute, we do not look at those words alone, but
“f“all‘:[ott] the terms and provisions of the act in relation to the subject of the
1egislation, the nature of the act, [and] the general object to be accomplished and
consequences that would result from construing the particular statute in one way or
another.””” Burns v. City of Seattle, 161 Wn.2d 129, 146, 164 P.3d 475 (2007)
(quolting:Sta.,t? 2 Kijdll, 125 Wn.2d 146, 148, 881 P.2d 1040 (1994) (quoting State
12 ]{unz'zingek, 92 Wn.2d 128, 133, 594 P.2d 917 (1979))).
| 'The only way to read “subsequent in time” is within the context of the entire

statutory scheme and to interpret the phrase to mean when lien priority is

14
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established. ‘To read the statute any other way would create the result that
1ieﬁh§‘1ders'ébuld lose their ciaim to any interest in the property, and the
redemption étatuté would .hvave no application. Both the recording act and
redemption étatute have operated in Washington for over 100 years. When the
legvislature enacted the Condominium Act, it was within the context of the
recording act and redemption statute. The legislature did not provide that parties
-like Bank of America, who record its interest, to not only lose their priority to
condominium associations but also lose the statutory right of redemption.'?

We hold that a condominium association establishes its priority to collect
unpaid condominium assessments at the time the condominium declaration is
regqrded, even though it is not enforceable until the unit owner defaults on his or
her assessments. The Condominium Act creates an exception to the recording act
and can alter the established priorities. Here, the effect of the foreclosure lawsuit
was ﬁo give the Condominium Association’s lien priority over Bank of America’s

interest, bringing Bank of America within the redemption statute provisions.!3

'2 The Court of Appeals reasoned that Bank of America had the opportunity to step in and
pay off the delinquent assessments in order to avoid having its own lien eliminated when it was
joined as a defendant to the foreclosure proceedings. However, the redemption statute does not
require that a valid redemptioner have participated in the foreclosure sale. Instead, the
redemption statute is applicable only after a foreclosure sale has occurred.

- 13 Because of our holding, we need not reach the issue of whether the 2013 statutory
revisions to the redemption statute apply retroactively.

15



BAC Home Loans Servicing, LP v. Fulbright, No. 88853-1

The Court of Appeals is reversed.

WE CONCUR:
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