d.  Right to Family Award
 

Statutory Authority for Family Award.  RCW 11.54 governs family awards in probate estates.  RCW 11.54.010(1) provides who may petition for an award:
· A surviving spouse may petition for an award from the property of his or her deceased spouse.
  

· If the spouse so petitions, any surviving child of the Decedent who is not also a child of the surviving spouse may also petition, and the award may be divided among them.  RCW 11.54.020
  

· If there is no surviving spouse, a representative of the Decedent’s minor children may petition for an award on their behalf. 

The petition for an award is generally required to be filed before the earliest of:
· Eighteen months from Decedent’s death if a Personal Representative has been appointed within twelve months of Decedent’s death.
  

· Any probate of Decedent’s estate in WA has terminated.
  

· Six years from Decedent’s death.  RCW 11.54.010(2) 

The award may be made from either the community or, more favorably to the surviving spouse, the separate property of the Decedent.  RCW 11.54.010(2)
 

The award is now discretionary, and the amount of the “basic” award is now $125,000.  RCW 11.54.020  [According to prior WA law, an award of the basic amount, then $20,000, was mandatory to the surviving spouse.  Estate of Boston, 80 Wn.2d 70 (1971); Estate of Pesterkoff, 37 Wn. App. 418 (1984); Chesnin v. Fischler, 43 Wn. App. 360 (1986).]  The $125,000 basic amount may be increased or decreased in the Court’s discretion.  The Court may:

· Increase the award if the claimant’s present and reasonably anticipated future needs during probate administration with respect to basic maintenance and support will not be provided for from other resources, and that the award would not be inconsistent with the Decedent’s intentions.  RCW 11.54.040(1)
  

· Decrease the award if the claimant is entitled to receive probate or nonprobate property resulting from Decedent’s death, in which case the award may not be decreased more than the value of such property. RCW 11.54.050(1) 

Decrease the award to a surviving spouse if:
· The Decedent is survived by children who are not the children of the surviving spouse, and the award would decrease the amount otherwise distributable to such children; or
  

· The award would decrease the amount otherwise distributable to any of Decedent’s minor children.  RCW 11.54.050(2) 

In determining the needs of the claimant, the Court is required to consider, among other issues:

· The resources available to the claimant and the claimant's dependents.
  

· The resources reasonably expected to be available to the claimant and the claimant's dependents during probate administration, including income related to present or future employment and benefits flowing from the Decedent's probate and nonprobate estate.  RCW 11.54.040(2) 

The award requires that the funeral expenses, expenses of last sickness, and expenses of administration have been paid or provided for, and that no recipient has participated in the willful and unlawful killing of the decedent.  RCW 11.54.030
 

The major benefit of receiving property as a family award is that, with few exceptions, it takes priority over all gifts, taxes, and claims in the estate, for example, all debts, including judgments and judgment liens, of the Decedent and the surviving spouse occurring at the Decedent’s death.  RCW 11.54.070  
[Exceptions:  Property either being purchased on contract or subject to encumbrance or DSHS medical expense reimbursement liens.]
 

Case Authority for Family Award to Surviving Spouse.  Washington has a strong social policy favoring a family award to a decedent’s surviving spouse.  The current statute, RCW 11.54.010(1), enacted in 1997, arose from the former RCW 11.52, which provided for an “award of homestead” or an “award in lieu of homestead.”  In Estate of Dillon, 12 Wn. App. 804, 806 (1975), the Court opined:
It is true that the granting of the award could interfere with the testamentary plan of the decedent.  But this is not a reason to reduce or deny the award.  By its nature the statutory award will in many instances frustrate testamentary desires.  This will usually be so where the assets of the estate are small.  Yet the award in lieu of homestead has long been in existence and the maximum amount of the award has been continually revised upwards.  The statute was enacted for the protection and benefit of the surviving spouse and/or minor children. We therefore do not consider it unreasonable to award an elderly widow of modest means and inheritance the maximum amount of [the statutory amount].  […]
 

Statutes like RCW 11.54.040 rest upon sound public policy, are favored by law, and should be liberally construed [in favor of those who are entitled to benefit from them].  [Three citations omitted.]
The Washington Supreme Court cited Estate of Dillon in Estate of Crawford, 107 Wn.2d 493, 502 (1986):
"Awards in lieu of homestead are FAVORED BY LAW and the statutes permitting them should be liberally construed in favor of those who are entitled to benefit from the award." (Italics ours.)  See Estate of Dillon [citation omitted].  The law favors awards in lieu of homestead as a matter of right for the protection of the surviving spouse and as a measure of fairness.
The only known case interpreting the current statute, RCW 11.54.010, is Estate of Garwood, 109 Wn. App. 811 (2002), where the Court, at page 814, cited Estate of Crawford:
The law favors awards in lieu of homestead as a matter of right for the protection of the surviving spouse and as a matter of fairness.
 
And further opined, at page 817:
The award in lieu of homestead is a statutory device that can alter the testamentary wishes of the decedent, the intestate succession statutes, and the rights of creditors.  It can also blur the distinctions of community property and probate and nonprobate assets.
In the usual case, Decedent’s surviving wife has lost her mate and either works full-time to support herself or is unable either physically or due to a lack of employable skill to work to provide for her maintenance and support during probate administration.  Based on Washington’s strong social policy favoring a family award to a decedent’s surviving spouse despite the provisions of the decedent’s Will, the intestacy laws, and the community property laws, Decedent’s surviving wife is generally awarded a family award of $125,000 as a matter of fairness.
 

Side-bar: The basic, $125,000 award for family support has priority over all gifts and all other claims made in the estate.  RCW 11.54.060(1)  Consequently:
· If the estate has separate property passing other than to you as surviving spouse, by your receiving an award for family support, you should be able to increase the amount of property you receive from the estate.
 
· If the estate is insolvent, marginally solvent, or facing reimbursement to the Dept. of Social & Health Services, you should be able to shield by receiving an award for family support up to $125,000 of estate assets that might otherwise pass to creditors 
d.  Right to Family Support
 

As a surviving spouse, you are entitled to receive a basic award for family support, in an amount equal to the Washington homestead exemption, currently (August, 2007) $125,000, upon approval by the Court.  RCW 11.54.010; RCW 11.54.020; RCW 6.13.030(2)  An award for family support is absolute and mandatory provided you comply with all the conditions contained in the statutes authorizing its grant; it is not based, for example, on your need.  Chesnin v. Fischler, 43 Wn. App. 360, (1986); Estate of Pesterkoff, 37 Wn. App. 418 (1984).  Decedent's testamentary plan is immaterial to the grant of a family award.  Estate of Dillon, 12 Wn. App. 804 (1975).  If the Decedent is not survived by children who are not your own (e.g., children of a prior marriage), then you are entitled to all of the $125,000; otherwise, the Court may divide the $125,000 among you and the children.  RCW 11.54.010(1)  The Court has the ability to increase (RCW 11.54.040) or to decrease (RCW 11.54.050) the amount of the basic, $125,000 family support award.
 

More to your advantage, however, the award may be made from the Decedent's separate property.  To the extent that it is so made, a portion of the award you receive will likely be of funds that you would not be able to receive from the estate as an heir or beneficiary.  RCW 11.54.010(2)  A family support award may be made regardless of whether a probate has begun for Decedent's estate.  Subject to several unusual exceptions, a Petition for Family Support must be filed within 18 months of Decedent's death.  RCW 11.54.010(3)
 

Side-bar: The basic, $125,000 award for family support has priority over all gifts and all other claims made in the estate.  RCW 11.54.060(1)  Consequently:
· If the estate has separate property passing other than to you as surviving spouse, by your receiving an award for family support, you should be able to increase the amount of property you receive from the estate.
 
· If the estate is insolvent, marginally solvent, or facing reimbursement to the Dept. of Social & Health Services, you should be able to shield by receiving an award for family support up to $125,000 of estate assets that might otherwise pass to creditors 
Example of a Surviving Spouse Who Took Advantage of Her Right to Receive a Family Support
 

William Pesterkoff:
· In 1964 made a Will giving half of his estate to each of his two sisters. 

· In 1966 married Leona (thus, so far, making Leona a potential omitted spouse, as his Will failed to mentioned her). 

· In 1979 died survived by Leona (who now, as an omitted spouse, is entitled to take her intestate share despite the Will). 

· Left an estate consisting of his house, as separate property, valued at $85,000. 

It was undisputed that:
· Leona was entitled to: 

· As a surviving spouse: $20,000 as an award for family support (then called "an award in lieu of homestead"), and 

· As an omitted spouse: 3/4 of the estate passing to the heirs and beneficiaries. 

· The two sisters were entitled to 1/4 of the estate passing to the heirs and beneficiaries. 

At trial, the Court awarded:
· $20,000 "off the top of the estate" to Leona as an award for family support, leaving $65,000 of value in the house. 

· 3/4 of the $65,000 of value in the house (ie, $48,750) to Leona as her intestate share, resulting in Leona receiving $20,000 + $48,750 for a total of $68,750 of the $85,000 estate. 

· 1/4 of the $65,000 value in the house (ie, $16,250) to be split equally between the two sisters. 

Leona appealed, asserting that the trial Court should have taken the two steps in the opposite order:
· 3/4 of the total estate of $85,000 (ie, $63,750) should go to her as her intestate share --- leaving $21,250. 

· $20,000 of the $21,250 that remains should go to her as her award for family support --- leaving $1,250. 

· The balance of $1,250 should go to the two sisters. 

The Appellate Court affirmed the trial Court's decision.  Estate of Pesterkoff, 37 Wn. App. 418 (1984).
 

Bottom-line:  By receiving an award for family support, Leona increased the amount of property she received from her husband's $85,000 estate by $5,000 --- from $63,750 that she would have otherwise received based solely on her intestate share to $68,750.
