The Department is awars of 2 common misconception among some title companies and .
oractitioners that real property can be trapsferred through use of 2 "Lack of Probate Affidavit.,”
The persons using this document then attempt to claim exemption from: Real Estate Excise Tax
(REET) as well. Again, generally speaking, all estates that include real property must be
probated {the exceptions are transfers pursuant to 2 valid comumunity properly agreement, if the
deed is held as joint owners with rights of survivorship, certain trusts, and transfers mandated by
court order), The nonprobate stamte for personal estates under $60,000 applies orly to personal
property. An adjudication on the public record {such 2s a probate proceeding) provides
agsurance that there are no prefermitied heirs or others with a right to inherit, and that the grantes
is, in fact, the person entitled to inherit the property.

Freguenily Asked Questions

The Department receives inquiries about this issue frequently, and we have consistently advised.
hoth the countiss and the taxpayers that, in order to claim the sxemption, they must provide the
documentation as set forth in the mie. The Department is not teiling either title companies or the
counties thaf thev cannot accept the transfer deeds; we are only telling them that in order to claim
exemption from REET for the transfer, they must have the required docwnentation. Below are
examples of some frequently asked questions.

Can @ surviving sposuse that does not possess & comumunity propery agreement or profated
astate trarsfer the remaining half interest of reaf property fo themselves or others?

No, the ability to transfer property on the death of the owner is restricted in Washingtorn.
Generaily, all estates that include real property must be probated. The exceptions are: {a}
sransfers whers the estate has 4 valid community property agreerment, (b} trusts, only if propenly
is being transferred under the terms of testamentary trust without probate, {c) if the property hzs
actually been deaded to joint tenants with remainder interests, (d) a certified copy of a court
order requiring the transfer of the property (this is unusual and at the discretion of the court), {&}
probate through the local court which can take both time and money.

The basic premises of these laws ars to ensure property is properly distributed, Szfeguards
inchude executing community property agreements, souit intervention by way of probate
procesdings or direct court orders.

I the estaie is mot probaied is iransferring and puying excise tax on the remeaining interes? an
apdon?

No, the Revised Code of Weshington and the Washington Administrative Code clearly state that
if certain procedures are fotlowed, the transfer of real property from the deceased fo heirs andfor
devisees is exempt frorn REET, Since probate is required (unless the other terms outlined above
are met), paying the REET on the remaining interest is not an option.



w  fs real estale excise tax due when a married person dies and ownership interest vests in
the surviving spouse?

e Is a probate required before the county excise sax collector will process the deed
conveying the property from the surviving spouse when the exemption from payment of
excise tax on the transfer of title from the dead persor 10 the surviving spouse is not
claimed?

Answer

Cenerally; all estates that include real property must be probated fthe stafutory sxceptions are
discussed below). The basic premises of these laws are to ensure property is property
distributed. s

Bachground ,
Washington Administrative Code (WAC) 458-61 A was adopted in December 2005. The revised
rule clarified documentation requirements in the case of “Inheritznce or Devige” {458-61A-202},
Since rule clarification, we have received questions related to the probate requirements. One of
the criticisms we hear is that individuals are able to transfer real property without probate some
of the time, but at other times the trapsfer is refected. We continue to provide traiping on this
issue to the counties and have seen the application of the law become more consistent, However,
as more transfers are rejected, more guestions of this nature are rajsed. Unfortmately we are
unable to advise the counties andfor taxpayers differently, becanse without 2 comymunity
property agreement, probate is a requirement prior to transfer of the real property of the estate.
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Apniicable Laws
For Your Reference below are fie Applicable Law{s):

-~

RCW 26,16.030(3) Community property defined. “Neither sponse shall convey. .. the
community real property without the other spouse joining in the sxecation of the deed”.

RCW 11.04.015 Descent and distribution of real and personal estate,

RCW 11.04.250 When real estate vests “PROVIDED, That no persen shall be deeraed a
devises until the will has been probated™.

RCW 11.02.670 Community property — disposition “other one-half share shall be subject
to testamentary disposition by the decedent, or shall descend as provided in chapter 11.04
RCW? “whole of the community property shall be subject o prebate administzation”.

WAC 458-61 A-202(1) Inheritance or devise.

WAL 458-61A202{7) Documentation requirements for Inheritance and Devise. “(2)
Corrunity property agreement (¢} Probate (&) Other™.

RCW 11.02.070 addresses Corumunify property, Disposition and Probate Administration.
More directly it states” the whole of the community property shall be subject to probate
administration for 21l purposes of this title™. “Upon death of 2 decedent 2 ope-half shore
of the community property shall be confirmed to the surviving spouse, and the other one -
heaif share shall be subject to testamentary disposition by the decedent, or shall descend as
provided in chapter 11.64 RCW.

RCW 11.04.015 references RCW 11.062.070 which provides that “the whole of the
commumity property shall be subject {o probaie administration for ail purposes of this
title. This RCW further explains how real property should be distributed under various
scerarios of survivors. The estate must be probated fo determine successors who may be
entitled io recsive a portion of the estate.

While 4 spouse is entitled to their share of community property, the decedent may have
other heirs or devisees that may have & legal ¢laim. The probate process or other court
intervention seeks to find a will that lists heirs or devisess,

WAL 458-01A-202(1) transfer of real property by inheritance or devise is not subject to
the real esfale excise tax. WAC 458-612-202(7) In order to claim this exemption,
documentation must be provided, a community property agreement, a trust, probate
decuments or other court orders reguiting the transfer of the property.



