REAL PROPERTY, PROBATE & TRUST LAW SECTION 
OF THE FLORIDA BAR

WHITE PAPER
PROPOSAL TO CORRECT TECHNICAL ERRORS AND GLITCHES – REVISING CHAPTERS 718 AND 720
SUMMARY
The proposal would fix multiple technical glitches in Chapters Section 718 and Section 720 that have come into existence due to the sheer number of times the Chapters have been amended since their inception.  It would also remove provisions of both Chapters that are superfluous.  The changes are necessary to resolve internal inconsistencies in Chapters Section 718 and Section 720 and provide additional clarification where the statutes are open to multiple ambiguous interpretations.  Additional changes are adopted to clarify that community associations can undertake certain actions.  The proposed legislation does not make substantive law or policy changes to Chapters 718 and 720.  The legislation does not have a fiscal impact on state funds.
CURRENT SITUATION
Since their adoption, Chapters Section 718 and Section 720 have been continually amended in virtually every session of the Legislature.  These amendments have varied from being comprehensive in nature to amendments that are solely to address specific issues.  Often times, these amendments are finalized and adopted with language that conflicts with other provisions of the respective Chapters or are adopted without ensuring that the proposed amendment is consistent with how community associations operate.
The result of the continuous amending of the Chapters Section 718 and Section 720 has left provisions in the Chapters that are no longer good law, directly conflict with other provisions of the Chapter or current law or have ultimately created additional burdens on community associations due to the inconsistent wording within the statutes.  
EFFECT OF PROPOSED CHANGE
The proposed changes serve to resolve many of the technical inconsistencies and errors within Chapters Section 718 and Section 720.  The changes also provide additional clarification to certain statutes where the current situation has created an ambiguity as to how the respective law is to be applied.  Many of the proposed changes simply involve changing words within the statute to provide better guidance and clarification to community associations, community association managers and community association attorneys on how particular provisions in each respective Chapter are to be implemented and utilized.  

In Chapter Section 718, the draft proposal clarifies various definitions in Section 718.103, further clarifies when mortgagee consent is required to amend a declaration of condominium in Section 718.110, clarifies the monetary value of food and services a director or manager may accept and allows associations to vacate easements in Section 718.111, provides further clarification on the items an association is required to insure in Section 718.111(11), specifies the amount of time a member can inspect the official records and allows the association to pass on copying and personnel costs associations incur during a records inspection to the owner.

Section 718.111(12) is amended to specify the threshold of when discussion of a management company employee is an exempt personnel record and addresses the long-standing issue of when emails on board member computers are official records of the association.  Section 718.111(13) is amended to remove the penalty on an association from timely providing financial records to an owner.  Section 718.112(2)(a)2 removes the requirement of the Division of Condominiums to provide opinions to associations and Section 718.112(2)(b)4 is amended to delete the ability of directors to submit written objections to action taken at a meeting the director did not attend.  Section 718.112(2)(p) is amended to delete the express conflict with Section 718.3027(7).

Section 718.202(1) and (3) are amended to allow for developers to use alternative assurances, such as a irrevocable letter of credit, for deposits in non-residential condominiums and allows developers to use deposits in residential condominiums for hard costs such as permit, impact and utility fees and specifically restricts deposits from being used for attorneys’ fees, sales commissions and loan fees.

Section 718.303(3) is amended to provide additional clarification as to how a fining hearing is held and what type of notice must be provided.  Section 718.405(5) allows for a multicondominium to adopt a consolidated declaration and that adopting a consolidated declaration does not merge the condominiums.

Section 720.301(8) is amended to remove the rules and regulations of an association as a governing document.  Section 720.303(2)(b) is amended to clarify the rights of owners to speak on items on which the board will vote upon and Section 720.303(2)(c)1 provides for posting of meeting notices on association websites.  Section 720.303(5)(c) is amended to clarify the threshold a management company employee must spend with the association to qualify as a personal whose personnel records are exempt from being official records.  Section 720.305(2) is amended to specify how a fine imposed by an association can become a lien against a parcel and how notice of a fining hearing is to be provided.

Section 720.306(1)(d) is amended to allow associations to utilize the public records when notifying mortgagees of certain proposed amendments and Section 720.306(1)(g) is amended to allow the association to rely on the addresses provided by owners for notification of meetings. 

Finally, the draft proposal amends Section 720.306(7) to clarify how notice of an adjourned meeting is provided to owners acquiring title to a parcel following adjournment of the prior meeting and Section 720.306(9) provides the secret ballots shall be used in elections unless prohibited by the governing documents of an association and resolves the conflict of how nominations from the floor at the annual meeting are to be handled when advance notice of the election is provided to the members.  

ANALYSIS
The following describes the changes being proposed:
Section 617.0725 is amended to provide the quorum requirements in the governing documents for a community association control over the requirements in Chapter 617.
Section 718.103(7) is amended to clarify who may comprise a committee.
Section 718.103(20) is amended to clarify that a multicondominium operates real property.
Section 718.103(21) clarifies that operation includes operating the association.
[bookmark: _Hlk40099577]Section 718.110(11) is amended to clarify that mortgagee consent is only required for amendments that are lawful and that the mortgagee consent is only required when the provision requiring consent existed on the date of the recording of the mortgage.  The amendment also removes the requirement of associations to obtain information from the unit owners regarding the mortgagee regarding different address for notice of the proposed amendment and allows associations to rely on the public records.
Section 718.110(12)(b) is amended to provide that amendments in a multicondominium may be approved by a different percentage of the voting interests than a majority when addressing amendments dealing with the share of common expenses.
Section 718.111(1)(a) is amended to clarify that board members and managers can accept food at a business meeting provided the value is $25 or less.  The amendment also removes the duplication with 718.405 that an association may operate more than one condominium.

Section 718.111(10) is amended to provide associations with the authority to vacate easements.
Section 718.111(11) is amended in (c)3 to remove the specific requirement of how insurance deductibles are determined and allow associations freedom to set insurance deductibles; (f)2 is amended to clarify the association only insures alterations and improvements made by the association; (g)2 is amended to clarify owners are responsible for the cost of reconstruction of property for which there is an exclusion under the master insurance policy and that owners are responsible for repair and reconstruction of property they are required to insure; (j)4 is amended to delete the superfluous term “with finality”; (n) is amended to clarify associations are not obligated to repair, replace or reconstruct improvements made by an owner solely for the benefit of that unit.
[bookmark: _Hlk40099368]Section 718.111(12) is amended in (c)1 to limit the ability of an association to adopt rules that limit the ability of an owner or their representative to inspect records to less than one 8 hour day per month; amends (c)3 to allow an association to impose fees to cover the costs of copying official records for owners and fees for personnel costs for records inspections and copying exceeding 30 minutes; (c)3a is amended to provide the attorney-client privilege for official records to extend beyond the end of the litigation; (c)3c is amended to clarify when a management company employee’s personnel records are exempt official records; (c)h is amended to resolve the conflict over when emails on individual board member’s computers are official records of the association; (g)4 is amended to fix a scriveners error.
Section 718.111(13) is amended to delete the prohibition on association’s waiving financial reporting requirements when failing to timely respond to a notice of a failure to provide financial reports from the Division of Condominiums.
Section 718.112(2)(a)2 is amended to delete the ability of associations to seek written legal advice from the Division of Condominiums when responding to an owner’s written inquiry.
Section 718.112(2)(b)2 is amended in (b)2 to clarify how general proxies are used; (b)4 is amended to remove the ability of a board or committee member to file a written objection to action taken at a meeting the member did not attend.
Section 718.112(2)(c) is amended in (c)1 to clarify to whom notice of a special assessment meeting is given in a multicondominium association; (c)2 is amended to clarify that all committee meetings except those of committees taking action on behalf of the board of making recommendations on the budget are exempt from the requirements of notice; (c)3 is amended to allow for meetings discussing management company employees from being open to members.
Section 718.112(2)(d)3 is amended to clarify where notices of meetings are to be posted by associations.
Section 718.112(2)(p) deletes the express conflict with Section 718.3027 regarding conflicts of interest for directors of an association.
Section 718.112(3) is amended to clarify optional provisions in bylaws such as notice for meetings on adopting rules, restrictions on transfer of units and use of condominium property and allows for provisions that are not inconsistent with the articles of incorporation.
Section 718.202 is amended in (1) to clarify the Division of Condominiums can only accept alterative assurances on residential condominiums.  (1) is also amended to allow for developers in nonresidential condominiums to provide a surety bond or irrevocable letter of credit in an amount equal to the aggregate of all payments up to 10% of the sale price; (3) is amended to allow for deposits to be used by the developer for actual costs, which include permit fees, impact fees, costs for architects, engineers and surveyors but does not include attorneys’ fees, marketing fees, loan fees, costs or interest
Section 718.303(3) is amended to clarify fines may be imposed for each continuous violation, that an association may suspend the rights of occupants and guests and provides that a fine imposition hearing must be held regardless of whether the person to be fined attends the hearing, that notice of the hearing must be given 14 days in advance and posted 48 hours in advance.  The amendment further provides the person fined must be given at least 10 days to pay the fine and that the association may recover its attorneys’ fees and costs in an action to collect the fine.
Section 718.405(5) is amended to clarify that a multicondominium may adopt a consolidated or combined declaration and that such an act does not merge the condominiums.
Section 718.503(2) is amended to clarify the financial information contained in the disclosure summary.
Section 720.301(8) is amended to remove the rules and regulations as a governing document of the association.
Section 720.303(1) is amended to delete the 15 lot exception for enforcement of deed restrictions established prior to the purchase of the parcel.
Section 720.303(2) is amended in (b) to clarify members may only speak on board meeting agenda items on which the board will vote upon; (c)1 is amended to clarify the posting of board meetings applies to open meetings and that an association may adopt rules for posting meeting notices on an association website.
Section 720.303(4)(a) is amended to clarify the association only has to produce records for inspection that it has in its possession.
Section 720.303(5)(c) is amended to clarify when a management company employee’s personnel records are exempt official records.
Section 720.305(2) is amended to clarify whom an association may fine, that a fine may be levied for each continuous violation, that fines may only become liens if provided by the declaration, that an association may suspect the rights of occupants and guests and provides that a fine imposition hearing must be held regardless of whether the person to be fined attends the hearing, that notice of the hearing must be given 14 days in advance and posted 48 hours in advance.  The amendment further provides that the person filed must be given at least 10 days to pay the fine and that the association may recover its attorneys’ fees and costs in an action to collect the fine.
Section 720.306(1) is amended in (1)(d) to remove the requirement of associations to obtain information from the parcel owners regarding the mortgagee regarding different addresses for notice of the proposed amendment and allows associations to rely on the public records; (1)(e) is amended to clarify that amendments to the articles of incorporation must also be filed with the Division of Corporations; (1)(g) is amended to delete the glitch that associations use addresses on the property appraiser’s website for notice rather than the addresses contained in the association’s official records.
Section 720.306(5) is amended to clarify how notice of all member’s meetings shall be given by an association.
Section 720.306(7) is amended to provide for how notice is given of an adjourned meeting to owners who acquire title after notice was provided for the meeting that was previously adjourned.
Section 720.306(8) is amended to provide that secret ballots are used in all elections unless prohibited by the governing documents of the association. 
Section 720.306(9) to clarify that if the election process allows candidates to receive notice of the election in advance and nominate themselves in advance of the annual meeting, then the association is not required to allow nominations from the floor at the meeting.
Section 720.306(10) clarifies that members can record a meeting by audio or video means.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS
The proposal does not have a direct fiscal impact on local governments.  
DIRECT IMPACT ON PRIVATE SECTOR
This proposal will likely reduce the costs of compliance for community associations due to the clarifications provided to Chapters Section 718 and Section 720 and the removal of superfluous provisions of those respective chapters.  There are no other fiscal impacts on the private sector.
CONSTITUTIONAL ISSUES
There are no constitutional issues.
OTHER INTERESTED PARTIES
The Business Law Section of the Florida Bar, the Public Interest Law Section of the Florida Bar, Cyber Citizens for Justice, and the Community Associations Institute.
