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November 7, 2013

VIA ELECTRONIC FILING

Attn: Valerie L. Geddis

John Ley, Clerk

United States Court of Appeals for the Eleventh Circuit

56 Forsyth Street, N.W.

Atlanta, GA 30303

Re: J.B.D. Construction, Inc. v. Mid-Continent Cas. Co.
Appeal No. 13-10138-F

Dear Ms. Geddis and Mr. Ley:

Pursuant to Federal Rule of Appellate Procedure 28(j) and Eleventh Circuit
I.O.P. 28-6, appellee Mid-Continent Casualty Company cites Nationwide Mutual
Fire Insurance Company v. Advanced Cooling & Heating, Inc., No. 4D12-257,
2013 WL 5807880 (Fla. Ct. App. Oct. 30, 2013) (attached), as additional authority
in support of the argument in the answer brief at Section I.B, pages 22 through 29.

In Advanced Cooling, a customer sued Advanced for leaks and damage
following repairs made to an air conditioning unit. Id. at *1. Advanced's insurer,
Nationwide, denied a defense and Advanced sued for declaratory relief. On appeal
from a summary judgment in favor of the insured, the appellate court reversed and
remanded with instruction to enter judgment in Nationwide's favor. Id. at *3.

Looking to the policy definition of property damage, the court explained:
"Property damage as contemplated by the plain meaning of the insurance policy
refers to damage to property other than the property being repaired. A complaint
seeking recovery for costs of repair and removal of defective work does not
involve a property damage claim." Id. at *2 (citing U.S. Fire Ins. Co. v. J.S.UB.,,
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Inc., 979 So.2d 871, 889 (Fla. 2007)). The only damage the customer identified
was damage to the air conditioning unit itself, including damage to the improperly
installed compressor. The court concluded there was no "physical injury to some
other tangible property" bringing both the breach of contract and faulty
workmanship counts outside the policy definition of property damage. Id. (citing
Auto-Owners Ins. Co. v. Pozzi Window Co., 984 S0.2d 1241 (Fla. 2008)).

That reasoning is consistent with the ruling at issue here and this Court's opinion in
Amerisure Mutual Insurance Company v. Auchter Co., 673 F.3d 1294 (11" Cir.
2012). Of the extensive exhibits filed with the summary judgment cross-motions
below, JBD has not pointed this Court to (nor has MCC identified) any actual
damages other than to the fitness center itself which JBD was hired to build (Doc
62-1-Pg 12-13; Doc 62-15-Pg 19). Accordingly, the Sun City counterclaim falls
outside the definition of property damage and MCC has no duty to indemnify.

Sincerely,

HINSHAW & CULBERTSON LLP

/s/ Maureen G. Pearcy
Maureen G. Pearcy
mpearcy@hinshawlaw.com

cc:  Gregory Evans and George Vaka, counsel for appellants via electronic mail
and filing
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2013 WL 5807880
Only the Westlaw citation is currently available.

NOTICE: THIS OPINION HAS NOT BEEN
RELEASED FOR PUBLICATION IN THE
PERMANENT LAW REPORTS. UNTIL RELEASED,
IT IS SUBJECT TO REVISION OR WITHDRAWAL.

District Court of Appeal of Florida,
Fourth District.

NATIONWIDE MUTUAL FIRE
INSURANCE COMPANY, Appellant,
v.

ADVANCED COOLING AND
HEATING, INC., Appellee.

No. 4D12-257. | Oct. 30, 2013.

Synopsis

Background: Insurer brought declaratory-judgment action
against insured, asserting that it had no duty to defend insured
under commercial general liability (CGL) insurance policy
regarding customer's action, which arose from insured's repair
work on air conditioning system. The Circuit Court, Fifteenth
Judicial Circuit, Palm Beach County, Janis Brustares Keyser,
J., granted insured's motion for summary judgment. Insurer
appealed.

Holdings: The District Court of Appeal, Singhal, Raag,
Associate Judge, held that:

[1]breach-of-contract claim did not involve property damage,
and thus policy provided no coverage, and

[2] policy did not provide coverage regarding faulty-
workmanship claim.

Reversed and remanded.

West Headnotes (8)

[1] Insurance
&= Property Damage

2]

13]

[4]

B3]

[6]

Breach-of-contract claim that insured's customer
brought against insured regarding repair of air
conditioning system did not involve property
damage, and thus commercial general liability
(CGL) insurance policy provided no coverage
regarding claim; newly installed compressor,
which allegedly was defective or unnecessary
component, did not result in physical injury to
some other tangible property.

Appeal and Error
@= Cases Triable in Appellate Court

Trial court's order granting summary judgment
as to the duty to defend under an insurance policy
is reviewed de novo.

Insurance
%= Pleadings

Question of a liability insurer's duty to defend is
answered based upon a review of the underlying
pleadings filed against the insured as well as the
insurance policy itself.

Insurance
&= Pleadings

In cases where pleadings in an action against an
insured are amended such that they supersede
earlier filings, the amended allegations control
the issue of a liability insurer's duty to defend.

Insurance
= Pleadings

Liability insurer's duty to defend arises when
a pleading alleges facts which fairly and
potentially raise a claim against its insured within
policy coverage.

Insurance
@+ Policies Considered as Contracts
Insurance

@» Plain, Ordinary or Popular Sense of
Language

WestlawNext' © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Insurance
%= In General; Standard

While any doubt as to whether an insurer has
a duty to defend must be resolved in favor
of the insured, insurance policies are contracts
construed according to their plain meaning.

{71 Insurance
%= Property Damage

For purposes of liability insurance policies
providing coverage for property damage claims,
a complaint seeking recovery for costs of repair
and removal of defective work does not involve
a “property damage claim.”

[8] Insurance
&= Property Damage

Commercial general liability (CGL) insurance
policy did not provide coverage regarding faulty-
workmanship claim that customer asserted
against insured regarding installation of
compressor while repairing air conditioning unit,
where customer did not allege property damage
to some tangible property other than unit itself,

Attorneys and Law Firms

Diane H. Tutt and Hinda Klein of Conroy, Simberg,
Ganon, Krevans, Abel, Lurvey, Morrow, & Schefer, P.A.,
Hollywood, for appellant.

Gerald R. Pumphrey of Gerald R. Pumphrey, PA, Jupiter and
John P. Wiederhold of Wiederhold, Moses, Kummetlen &
Waroncki, PA, West Palm Beach, for appellee.

Opinion
SINGHAL, RAAG, Associate Judge.

*1 Nationwide Mutual Fire Insurance Company
(Nationwide) appeals from a final summary judgment and
award of attorney's fees entered in favor of Advanced
Cooling and Heating, Inc. (Advanced), The trial court found
that Nationwide had a duty to defend Advanced in an

action brought by one of Advanced's customers. Because the

allegations in the customer's pleadings did not set forth claims
within policy coverage, we find Nationwide had no duty to
defend and that the trial court erred in granting Advanced's
motion for summary judgment and in denying Nationwide's
motion for summary judgment. We reverse and remand for
the entry of summary judgment in favor of Nationwide.

Factual Background

In 2009, the customer hired Advanced because of a problem
with a home air conditioning unit. They agreed orally to
the installation of a compressor under warranty for $438.
Upon completion of the work, the customer paid the agreed-
upon amount, but by the next day the customer realized
the air conditioning problem had not been cured. The
customer stopped payment on the check to Advanced, causing
Advanced to sue the customer in small claims court. The
customer filed a counterclaim and an amended counterclaim
alleging breach of contract for failure to properly inspect
the air conditioning system which resulted in an unnecessary
repair, and failure to complete the repair in a workmanlike
manner. At the time of the repair, Advanced was insured
by Nationwide under a post-1986 standard form commercial
general liability insurance policy.

Upon receipt of the amended counterclaim, Advanced
placed Nationwide on notice that Nationwide had a duty
to defend Advanced against the claim by the customer.
Nationwide denied Advanced a defense after reviewing the
customer's pleadings, contending there was no coverage
under the policy and that several policy exclusions precluding
coverage applied. Advanced retained counsel, defended the
counterclaim against the customer and prevailed. Separately,
Advanced sought a declaratory judgment as to whether
Nationwide had a duty to defend Advanced in its litigation
against the customer. The trial court first denied Nationwide's
motion for summary judgment, thereby determining that
Nationwide owed Advanced a duty to defend. The trial court
then granted Advanced's motion for summary judgment and
eventually awarded attorney's fees and costs in the amount of

$114,268.01 pursuant to section 627.428, Florida Statutes. 1
This appeal followed.

Analysis

mn e pr M

judgment as to the duty to defend under an insurance policy
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is reviewed de novo. U.S. Fire Ins. Co. v. JS.U.B., Inc.,
979 So.2d 871, 877 (Fla.2007). The question of duty to
defend is answered based upon a review of the underlying
pleadings filed against the insured as well as the insurance
policy itself. Keen v. Fla. Sheriffs’ Self-Ins. Fund, 962 So0.2d
1021, 1024 (Fla. 4th DCA 2007). In cases where pleadings are
amended such that they supersede earlier filings, the amended
allegations control the duty to defend issue. State Farm Fire
& Cas. Co. v. Higgins, 788 So0.2d 992, 995 (Fla. 4th DCA
2001). Based upon the allegations contained in the customer's
amended counterclaim, Nationwide owed Advanced no duty
to defend. Both the customer's breach of contract claim and
the faulty workmanship claim fell outside policy coverage.

*2 [5] [6] An insurer's duty to defend arises when
pleading alleges facts which fairly and potentially raise a
claim against its insured within policy coverage. Id. While
any doubt as to whether an insurer has a duty to defend
must be resolved in favor of the insured, it is well-settled
that insurance policies are contracts construed according to
their plain meaning. J.S.U.B., 979 So.2d at 877. The insurance
policy issued to Advanced covers “bodily injury” or “property
damage” resulting from an “occurrence” pursuant to policy
definitions. The breach of contract claim alleges only that
an improper or unneeded repair resulted in an unnecessary
$438 expense to the customer. There are no allegations of
bodily injury or property damage at all. In fact, the wherefore
clause of the customer's amended counterclaim seeks only
“damages and the return of check number 1533 in the amount
of $438.00, together with costs of suit, interest and for such
further relief as this Honorable Court deems proper.”

{71 Property damage as contemplated by the plain meaning
of the insurance policy refers to damage to property other than
the property being repaired. A complaint seeking recovery for
costs of repair and removal of defective work does not involve
a property damage claim. See J.S.U.B., 979 So.2d at 889.
In Auto—Owners Insurance Co. v. Pozzi Window Co., 984
So.2d 1241 (F1a.2008), the Florida Supreme Court provides
an example analogous to the facts of this case and states:

[IlIn West Orange Lumber Co.
v. Indiana Lumbermens Mutual
Insurance Co., 898 S0.2d 1147, 1148
(Fla. 5th DCA 2005) a lumber
company sought coverage under a
[commercial general liability] policy
when it failed to provide the proper
grade of cedar siding. There was
no damage to the construction itself.

The Fifth District Court of Appeal
concluded that there was no allegation
of “property damage” when the only
damage alleged was the cost of
removing and replacing the wrong
grade cedar siding that had been
installed. See id. In essence, the mere
inclusion of a defective component,
such as a defective window or the
defective installation of a window,
does not constitute property damage

unless that defective component
results in physical injury to some other
tangible property.

Auto-Owners Ins. Co., 984 So0.2d at 1248.

Similarly, the newly installed compressor in this case,
essentially a defective or unnecessary component, did not
result in physical injury to some other tangible property. The
injury is purely economic, which does not constitute property
damage under a commercial general liability insurance
policy. J.S.U.B., 979 So.2d at 892 (Lewis, C.J., concurring).
The customer's amended counterclaim contains no allegation
that Advanced caused property damage to any of the
customer's other tangible property. Thus, Nationwide had no
duty to defend in this case.

[8] The customer's alternative faulty workmanship claim
also did not fall within the coverage parameters of the
policy. The customer's faulty workmanship claim alleged
that Advanced installed the compressor in an unworkmanlike
manner, resulting in a leak in the air conditioning
system causing a physical injury to tangible property—the
compressor. This claim also did not allege property damage
to some tangible property other than the air conditioning unit
itself. Because we find that Nationwide owed Advanced no
duty to defend, we need not address the applicable policy
exclusions.

Conclusion

*3 The allegations in the pleadings below did not set forth
claims within policy coverage as they did not allege property
damage. Accordingly, we find Nationwide had no duty to
defend and the trial court erred in granting Advanced's motion
for summary judgment and in denying Nationwide's motion
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for summary judgment. We therefore reverse and remand for
entry of summary judgment in favor of Nationwide.

DAMOORGIAN, C.J., and STEVENSON, J., concur.
Reversed and Remanded.

Footnotes
1 Nationwide does not challenge the amount of the award.
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