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PER CURIAM.   
  
 We den y reh ea r in g en  ba n c, bu t  with d ra w ou r  op in ion  of J u ly 13 , 
2005 , en tered  in  th is  a ppea l, a n d  s u bs t itu te th e followin g op in ion  in  it s  
p la ce.   
 
 We a ffirm  a n  order  den yin g Glyn n ’s  m otion  to va ca te a  ju dgm en t  of 
foreclos u re a n d  h is  ob ject ion  to clerk ’s  s a le.  Th e m or tga gee, Firs t  Un ion , 
a ckn owledged  con fu s ion  in  th e record  t ra n s fers  of th e n ote a n d  
m or tga ge.  It  s ou gh t  to re-es ta b lis h  th e n ote in  cou n t  on e of th e 
com pla in t .  Glyn n  n ever  filed  a  m ot ion  or  a n  a n s wer  in  th e t r ia l cou r t , 
th ereby wa ivin g a n y cla im  th a t  Firs t  Un ion  la cks  s ta n d in g.  “Th ere is  n o 
qu es t ion  th a t  la ck  of s ta n d in g is  a n  a ffirm a t ive defen s e th a t  m u s t  be 
ra is ed  by th e defen da n t  a n d  th a t  th e fa ilu re to ra is e it  gen era lly res u lts  in  
wa iver .”  Kis s ma n  v. Pa n izzi, 891  So. 2d  1147 , 1150  (Fla . 4 th  DCA 2005).  
In  a n y even t , th e record  reflects  th a t  Firs t  Un ion  wa s  in  pos s es s ion  of th e 
n ote a t  th e t im e it  wa s  los t , a n d  th e t r ia l cou r t  re-es ta b lis h ed  th e n ote 
pu rs u a n t  to s ect ion  71 .011 , Flor ida  Sta tu tes .   
 
 Fu r th er , a lth ou gh  a n  a s s ign m en t  to Firs t  Un ion  by its  s ervicin g a gen t , 
Fa irba n ks , wa s  n ot  form a lly execu ted  u n t il a fter  s u it  wa s  filed , it  is  clea r  
from  th e u n d is pu ted  record  th a t  equ ita b le t ra n s fer  to Firs t  Un ion  
occu rred  p r ior  to filin g th e com pla in t .  Th ere is  n o t ra n s cr ip t  of record  



a n d , a lth ou gh  Glyn n  wa s  repres en ted  by cou n s el, th ere wa s  n o m otion  to 
d is m is s , a n s wer , or  a ffida vits  filed  in  oppos it ion  to Firs t  Un ion ’s  p roofs .   
 
 Glyn n  a ls o a rgu es  fra u d  a s  a  grou n d  to s et  a s ide th e fin a l ju dgm en t .  
Th e fir s t  t im e th is  a rgu m en t  is  ra is ed  on  th e record  is  in  h is  in it ia l 
a ppella te b r ief.  Th is  is s u e m a y n ot  be ra is ed  for  th e fir s t  t im e on  a ppea l.  
Rolfs  v. Firs t Un ion  Na t’l Ba nk, 604  So. 2d  1269 , 1270  (Fla . 4 th  DCA 
1992).   
 
 Th e order  den yin g Glyn n ’s  ob ject ion  to clerk ’s  s a le a n d  m otion  to 
va ca te is  a ffirm ed .   
 
 
STONE, SHAHOOD a n d  MAY, J J ., con cu r . 

 
*       *  * 
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Browa rd  Cou n ty; Miet te K. Bu rn s tein , J u dge; L.T. Ca s e No. CA-CE-02-
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