UNDERSTANDING THE GOOD-FAITH MEDIATION REQUIREMENT 
IN FLORIDA STATE AND FEDERAL COURTS 

Scenario:
During the course of a mediation, there can be instances wherein one party believes that the other party or parties are not participating in the mediation process in good faith. The party making the claim wants the mediator to declare that the other parties are not participating in good faith. 

May a mediator make that determination?

The question becomes: What is the standard in Florida concerning participating in mediation in good faith?

Does just showing up for mediation comply with the good-faith standard?

Does a party have to make an offer in order to comply with the good-faith requirement?       

Answer:  
There is no requirement in the Florida Statutes, the Florida Rules of Civil Procedure or even case law, which requires a party to mediate in good faith.  See MEAC Opinion, 2001-004.  

In fact, a party’s required “appearance” at a Court-Ordered mediation only requires that the party sit through the mediator’s required opening statements, which addresses the mediation process. There is no requirement to sit through the other side’s opening and there is no requirement to make any offer. See MEAC Opinion, 95-009.

The one clarification that we have is Rule 1.720, Fla. R. Civ. P.  This Rule at least addresses who must be present at mediation in order for a party to be deemed to have “appeared” for mediation purposes. This Rule gives the Court the power to sanction a party for failure to appear. However, again, there is nothing in this Rule that requires a party to participate in the process other than appearing.   

What is the Good-Faith Mediation Requirement in Florida Federal Court 

There are some local rules like Local Rule 16.2 (Southern District of Florida) that require that “all parties and required claims professionals (e.g., insurance adjusters) shall be physically present at the mediation conference” with “full authority to negotiate a settlement.” While, like state courts, this addresses attendance, it does not address good faith.  

Rule 16(f) has a provision for sanctions for a party’s failure to participate in good faith at a pretrial conference. Federal Courts have held that this applies to mediations. However, the term “good faith” is not defined and the sanctions typically apply when a party fails to have a representative with sufficient authority at mediation. See Procaps S.A. v. Patheon, Inc., 2015 US Dist. LEXIS 72464, *16-17 (S.D. Fla. 2015) (holding that Courts generally look at objective requirements (i.e., attendance) as opposed to a subjective standard like good faith offers or refusals to make offers).  
