


RPPTL’s Construction Law Committee’s Legislative Subcommittee Technical Advice Concerning HB85
	In response to House Bill 85 (2023), the CLC’s Legislative Subcommittee met on January 31, 2023 to discuss technical advice to be provided to RPPTL to be passed along to the RPPTL’s Lobbyist. The following is the collective technical advice on HB 85:
1. At Lines 26 – 28 and Lines 38 – 43, HB 85 introduces the concept of commencing the statute of limitations or statute of repose, among other ways, upon issuance of a temporary certificate of occupancy and the issuance of a certificate of completion, as well as adding “the date of the issuance of a” to certificate of occupancy. 

a. Technical Comments: It appears that the Legislature is attempting to capture all potential notices that would trigger the completion of the work on a construction project. The attempt, however, does not capture the reality of certain construction projects, including construction remodel projects or large infrastructure projects, for example. Specifically, in a construction remodel project, the governmental authority having jurisdiction over the project usually only performs a final inspection, which either passes or fails the work in place. In a large infrastructure project, the government will usually only perform a final inspection and issue a notice of final acceptance of the work in place. Because a temporary certificate of occupancy, certificate of occupancy, and a certificate of completion do not encompass all of the potential triggering events of the conclusion of the work, the addition of these terms does not fix any problems with Section 95.11(3)(c), Fla. Stat.
It is instead recommended that the Legislature create a new defined term of “final acceptance”, which should include a list of the potential triggering events that would constitute final acceptance. Examples of such triggering events would include a certificate of occupancy, a certificate of completion, successful final inspection by the governmental authority having jurisdiction over the project, or notice of final acceptance. These potential triggering events are merely suggestions to assist in defining the term “final acceptance.” 
The term “temporary certificate of occupancy” should not be used as the work is usually not complete when a temporary certificate of occupancy is issued. For example, a “temporary certificate of occupancy” can be issued before fixtures or finishes are installed on a project.



2. At Lines 6970 – 73, HB 85 introduces the addition of Section 5 to 95.11(3)(c), Fla. Stat., as follows: “5. Notwithstanding any provision of this section to the contrary, each dwelling unit within a multi-dwelling building must be considered its own improvement for purposes of determining the limitations period set forth in this paragraph.”

a. Technical Comments:  In reviewing the House of Representatives Staff Analysis for this CS/HB 85, it appears that the above-emphasized language was taken from the Florida Building Code.  (See Page 5, “Multi-Dwelling Buildings”).  The referenced Florida Building Code provisions refer to “dwelling units” within the context of condominium buildings, cooperative buildings, multi-family homes, and townhomes.  However, in the case of a townhome association under Chapter 720, Fla. Stat. or a condominium association under Chapter 718, Fla. Stat., the term “unit” is usually a defined term in the Declaration of Covenants, which may conflict with the proposed end to be achieved by this new addition to Section 95.11(3)(c), Fla. Stat. 

Additionally, in an apartment complex, or multi-family homes, the individual units may not be individually permitted or given a certificate of occupancy, whereas condominium units and townhomes are likely individually permitted and receive their own certificate of occupancy or completion.  Because the phrase “dwelling unit” encompasses apartment buildings, or multi-family homes, that are not individually permitted and would not receive a certificate of occupancy or completion beyond what is issued for the building as a whole, this language is problematic, because the triggers for the statute of limitations and statute of repose under 95.11(3)(c) are based, at least in part, on the issuance of a certificate of occupancy or completion.

It is also worth noting that in Spring Isle Condominium Association, Inc. v. Herme Enterprises, Inc., the Fifth District Court of Appeal did not reach the merits of whether the issuance of a certificate of occupancy for a townhome within a community association commenced the repose period for each particular townhome. See 328 So. 3d 1120, 1124 (Fla. 5th DCA 2021) (finding that subcontractor’s failure to come forward with sufficient evidence at summary judgment regarding the completion date for contracts precluded the trial court from entering summary judgment, as trial court lacked requisite facts to determine which of the four triggers for the statute of repose occurred latest).  Further, on January 25, 2023, the Second District Court of Appeal heard oral argument on this issue in the case of Westpark Preserve Homeowners Association, Inc. v. Pulte Home Corporation d/b/a/ Pulte Homes, et. al.. (Case No. 21-2084).

In sum, while the purpose of adding Section 5. in HB 85 is commendable, it may not be workable as currently drafted. If the Legislative were to proceed with including Section 5. in HB 85, then there must be clarifying language to better define what constitutes a “dwelling unit” and that, perhaps, the end of the sentence of 95.11(3)(c)(5) should state: “, but only if the dwelling unit itself receives a certificate of occupancy or certificate of completion” or something similar. 
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