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HOW DOES THIS APPLY TO MY
PRACTICE?
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Do your clients bid on…?

• Infrastructure work with federal dollars
• FDOT
 Highway
 Bridges 

• Airport
• County and City projects
• School Boards
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Florida Small Business and 
MWBE Laws

• Miami Dade County – Miami-Dade County Small 
Business Enterprise Construction Services (Sec. 
10-33.02)

• Broward County – Broward County Business 
Opportunity Act of 2012 (Sec 1-81.1)

• Collier County – Small and Disadvantaged Minority 
and Women Business Enterprises (Sec. 2-199)
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Florida Small Business and 
MWBE Laws

• Orange County – Minority/Women 
Business Enterprise (Sec. 17-318)

• Leon County  - (Sec. 2-401)
• Palm Beach County- Equal Business 

Opportunity Program (Sec. 2-80)
• Duval County Public Schools –

Minority/Women Business Enterprise 
Program and Small Business Enterprise.
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School Districts

• Miami Dade Public Schools
 M-DCPS certifies small, micro, minority and 

women-owned and veteran businesses in the 
geographical region of the Miami-Dade 
Metropolitan Statistical Area (Miami-
Dade/Broward/Palm Beach counties). 

• Broward County Public Schools – Policy 
3330 – Supplier Diversity Outreach 
Program.



© Copyright 2021 Saul Ewing Aronstein & Lehr LLP

School Districts

• Duval County Public Schools 
 Minority/Women Business Program
 Small/Micro Business Program

• Orange County Public School
 Minority and Women Business Enterprise 

Assistance
 Veteran Business Enterprise Program
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Federal Projects

• DBE program.
 All FDOT projects
 Most Airport Projects
 Certain Projects with Federal dollars

• SBA – 13 CFR 121.
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PURPOSE

• Small, Minority, Women, Veteran owned 
businesses shall have the opportunity to 
compete for and participate in 
performance of projects financed in whole 
or in part with taxpayers dollars.
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Key Concepts

• Commercially Useful Function – Small 
Businesses and MWBEs responsible for 
execution of the work. Order, price 
negotiation, pay for materials. NOT A 
PASS THROUGH

• Good Faith Effort – Prime Contractor has 
to document good faith efforts of its 
attempt to use small businesses or 
MWBEs.
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ASK FOR PERMISSION NOT 
FORGIVENESS

• Provide early notification to agency of 
problems. Cover up is always worse that 
the crime.

• False Claims Act
 Federal – 31 U.S. Code § 3729
 Florida – F.S. 68.081
 Miami Dade County False Claim Ordinance (Sec. 21-255)
 Broward County False Claim Ordinance (Sec. 1-276)



© Copyright 2021 Saul Ewing Aronstein & Lehr LLP

WHAT IS A FALSE CLAIM
• Knowingly presents false or fraudulent claims for payment or 

approval.
• Knowingly makes or uses false records or statements material to 

false or fraudulent claims.
• Conspiring to violate the FCA.
• Knowingly delivers less property than is owed to the government.
• Makes or delivers a receipt of property without complete knowledge 

of the truth of the information.
• Knowingly receives property from an official not authorized to 

pledge it.
• Knowingly makes or uses false records to avoid or decrease an 

obligation to pay the government.
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False Claim

• Specific intent to defraud not required. 
Any knowing submission of a false 
statement in support of payment sufficient 
(Deliberate indifferent to or reckless 
disregard).

• Payment certifications likely enough.
• Inaccurate utilization report.



© Copyright 2021 Saul Ewing Aronstein & Lehr LLP

How bad can it get?

• Treble damages
• Civil penalties
• Suspension, Debarment & Forfeiture
• Criminal Liability
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Florida False Claim
• (1) knowingly presents or causes to be 

presented a false or fraudulent claim 
for payment or approval;

• (2) knowingly makes, uses, or causes to 
be made or used a false record or 
statement material to a false or 
fraudulent claim;

• (3) conspires to commit a violation of §
68.082(2), Fla. Stat.;

• (4) has possession, custody, or control 
of property or money used or to be used 
by the state and knowingly delivers or 
causes to be delivered less than all of 
that money or property;

• (5) is authorized to make or deliver a 
document certifying receipt of property 
used or to be used by the state and, 
intending to defraud the state, makes 
or delivers the receipt without knowing 
that the information on the receipt is 
true;

• (6) knowingly buys or receives, as a 
pledge of an obligation or a debt, public 
property from an officer or employee of 
the state who may not sell or pledge the 
property; or

• (7) knowingly makes, uses, or causes to 
be made or used a false record or 
statement material to an obligation to 
pay or transmit money or property to 
the state, or knowingly conceals or 
knowingly and improperly avoids or 
decreases an obligation to pay or 
transmit money or property to the state

• is liable to the state for a civil penalty of 
not less than $5,500 and not more than 
$11,000 and for treble the amount of 
damages the state sustains because of 
the act of that person.
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Miami Dade County False Claim Ordinance

• The purpose of the Miami-Dade County 
False Claims Ordinance is to deter persons 
from knowingly causing or assisting in 
causing the County to pay claims that are 
false, fraudulent, or inflated, and to 
provide remedies for obtaining damages 
and civil penalties for the County when 
money is sought or obtained from the 
County by reason of a false claim.
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Whistleblower Receives Over $2 Million for Exposing DBE Fraud by 
Chicago Construction Company

In 2014 a whistleblower was awarded over $2 million out of a $12 million recovery 
by the government for bringing an FCA lawsuit against McHugh Construction 
Company in Chicago. Management representatives directed by McHugh 
Construction, a non-DBE, determined the materials to use, negotiated the pricing, 
often drafted the purchase orders and managed the workforce on federally 
funded DOT construction projects. Yet McHugh Construction has falsely certified 
that women-owned DBEs would perform such work.
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Whistleblower Receives $500,000 for Proving Fraud 
in DOT Construction Project
In 2016 a whistleblower was awarded $500,000 out of a $2,250,000 recovery by 
the government for bringing an FCA lawsuit against Mountain States Contractors in 
the United States District Court for the Middle District of Tennessee. Mountain 
States “loaned” its employees to, paid for the employee health insurance for, and 
“leased” equipment to, the purportedly independent DBE on several federally 
funded DOT construction projects.
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Whistleblower Receives $875,000 for Showing VA Construction Work Was Not 
Performed by Company Owned by Service-Disabled Veteran

In 2016, a whistleblower was awarded $875,000 out of a $5 million recovery by the 
government for bringing an FCA lawsuit against Hayner Hoyt Corporation based in 
Syracuse, New York. Senior managers of Hayner Hoyt controlled all of the major 
business decisions and provided the employees for work on contracts with the U.S. 
Department of Veterans Administration, so that certifications that the work was 
actually performed by another company owed by a service-disabled veteran were 
false.
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Most Common Fraud Schemes

• Fronts or pass-throughs
 How much control does the prime exert over 

the MWBE?
 Is the MWBE independent?
 Is the MWBE actually performing the work?
 What is the commercially useful function?
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FRAUD RED FLAGS

• MWBE has no actual office or share space 
with a majority owned firm.

• Principals lack knowledge / expertise
• Certification lapse.
• No employees performing work on site.
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How to monitor

• Audits
• Field investigations
• On-site Interviews
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FRAUD HOTLINES
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Good Faith Effort

• Good Faith Efforts – what is it really. 
 A black hole?
 Subjective?
 Aspirational goal or quota.
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Good Faith Efforts Guidelines

• Sent written solicitations to appropriate certified 
MWBE?

• Documented Solicitation?
• Did not solicit MWBEs that do not perform relevant 

work (i.e. pro forma efforts)?
• Allowed adequate time for MWBE to respond
• Identified sufficient work items to meet the goal?
• Solicited available MWBE for work items
• Followed up with specific MWBE
• Negotiated with specific MWBE in good faith.
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Good Faith Efforts Evaluation

• Necessary 
• Appropriate 
• Active 
• Aggressive
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RECRUITING AND OUT-
REACH

• Be familiar with the regulations
• Start before project utilization plans are due. 

(Advertise Strategically, Be proactive)
• Seek guidance on availability of firms in 

advance.
• Advocate for Certified Firms and Encourage 

Non-Certified firms to get Certified.
• Adhere to prompt payment contract language.
• Documentation is key.
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Developing Relationships

• Establish pre-qualification forms
• Host mini forums (community 

involvement)
• Engage local supplier diversity office and 

staff
• Invest in Community & Government 

Relations.
• Embrace Diversity Practice
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Subcontractor Replacement

• Must be replaced with another Small or 
MWBE

• Issues
 Availability
 Schedule
 Payment
 Approval by government
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Consequences of non-
compliance

• Contract goals
• Contractual damages
• Liquidated damages
• Criminal Liability
• Whistleblowers (Qui Tam)
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Liquidated Damages

• Orange County
 Liquidated damages equal to the dollar value of the utilization by 

certified and recognized business loss to the county due to the 
violation, not to exceed ten (10) percent of the dollar value of the 
contract, shall be the amount required to compensate the county 
for resulting delays in carrying out the purpose of the program, 
the costs of meeting utilization goals through additional 
contracts, the administrative costs of investigation and 
enforcement and other damages and costs caused by the 
violation. 
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Requirement to make up deficit 
the contractor's eligibility to receive any future County contracts may 
be conditioned upon the contractor making up the deficit in CSBE 
participation in such future contracts by having CSBE(s) perform work 
equal to double the dollar value of the deficiency in the CSBE measure 
in the prior contract. Contract language shall provide that in order to be 
eligible for future County contracts, a contractor who fails to meet an 
established CSBE goal shall submit a CSBE Make-up Plan for the 
approval of the SBD Director. A Make-up Plan must be submitted as 
part of any bid or proposal for future contracts as part of the Utilization 
Plan submitted via the County's web-based system.
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Broward County
• Director determines that Contractor has failed to make Good Faith 

Efforts to meet the CBE Commitment after implementation of the 
remedial plan, Contractor shall pay County liquidated damages in 
an amount equal to fifty percent (50%) of the actual dollar amount 
by which Contractor failed to achieve the CBE Commitment, up to a 
maximum amount of ten percent (10%) of total eligible 
subcontracting opportunities as Approved by the Director of OESBD 
in accordance with the CBE Ordinance.
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Tips 

• Achieve the contract goal or 
establish/demonstrate that you made real, 
aggressive efforts to achieve the goal but 
were unable to do so.

• Use bonafide firms.
• Certification and Commercial Useful 

Functions are two distinct concepts. (Ask 
what is the value being added by the 
MWBE)
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Baltimore
Lockwood Place 

500 East Pratt Street, Suite 900 
Baltimore, MD 21202-3171 

T: 410.332.8600 • F: 410.332.8862

Boston
131 Dartmouth Street

Suite 501
Boston, MA 02116

T: 617.723.3300 • F:617. 723.4151

Chesterbrook
1200 Liberty Ridge Drive 

Suite 200 
Wayne, PA 19087-5569 

T: 610.251.5050 •  F:610.651.5930

Fort Lauderdale
200 E. Las Olas Blvd.

Suite 1000
Fort Lauderdale, FL 33301

T: 954.713.7600  • F: 954.713.7700

Harrisburg
Penn National Insurance Plaza 

2 North Second Street, 7th Floor 
Harrisburg, PA 17101-1619 

T: 717.257.7500 • F: 717.238.4622

Miami
701 Brickell Avenue

17th Floor
Miami, FL 33131

T: 305.428.4500 • F: 305.374.4744

Newark
One Riverfront Plaza 
Newark, NJ 07102 

T:  973.286.6700 • F: 973.286.6800

Philadelphia
Centre Square West 

1500 Market Street, 38th Floor
Philadelphia, PA 19102-2186 

T:  215.972.7777 • F: 215.972.7725

Pittsburgh
One PPG Place

30th Floor
Pittsburgh, PA 15222 

T: 412.209.2500 •  F:412.209.2570

Washington
1919 Pennsylvania Avenue, N.W. 

Suite 550 
Washington, DC 20006-3434

T: 202.333.8800  •  F: 202.337.6065

West Palm Beach
515 N. Flagler Drive

Suite 1400
West Palm Beach, FL 33401

T: 561.833.9800 • F: 561.655.5551

Wilmington
1201 North Market Street

Suite 2300 • P.O. Box 1266 
Wilmington, DE 19899 

T:  302.421.6800 • F: 302.421.6813

Chicago
161 North Clark

Suite 4200
Chicago, IL 60601

T: 312.876.7100 • F: 312.876.0288

New York
1270 Avenue of the Americas, 

Suite 2005 
New York, NY 10020  

T:  212.980.7200 • F: 212.980.7209

Princeton
650 College Road East, Suite 4000 

Princeton, NJ 08540-6603 
T: 609.452.3100  •  F: 609.452.3122

Minneapolis
33 South Sixth Street, Suite 4750  

Minneapolis, MN 55402 
T: 612.217.7130 • F: 612.677.3844
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