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CASES

F.H.Paschen, S.N. Nielsen & Associates LLC v. B & B Site Development, Inc., 46 Fla.L. Weekly D280, February 3, 2021 – Affirmed summary judgment on implied contract theories of liability but reversed on breach of written contract and remanded for further evidence on amount of damages.

Lack of clarity creates legal issues – US Postal Service bid the demolition and repaving of its post offices including one in Okeechobee.  The master contract required the general contractor, among other things, to verify dimensions of existing improvements and report discrepancies to the Owner.  The general contractor did not walk the site.  The general contractor then awarded the subcontract for demolition and paving to B&B.  The bid documents used multiple ways to describe the scope of the work: pavement, cement concrete pavement, existing Portland cement concrete pavement, existing PCC pavement, even though much of the paved surface was also asphalt, not concrete.  The sub measured the concrete area as 9,000 square yards and the sub submitted its lump sum bid price to the general contractor.  The general contractor’s price did not include a price to demolish and pave the existing asphalt pavement.  The scope of work for the price was at issue and whether the subcontractor was entitled to payment for the “extra” work.

The case is an excellent review of (1) the rules governing contract interpretation; (2) the differences and distinctions among causes of action for breach of contract, quantum meruit (implied contract), and unjust enrichment (implied contract in law); and (3) the evidence required to establish the reasonable value of labor and materials it provided, i.e., damages for implied contract theories.

The following chart summaries certain principles of contract construction:

	Principle
	Authority

	If language is clear and unambiguous, court gives effect to its plain meaning as the contract is the best evidence of the parties’ intent.

	Talbott v. First Bank Fla., FSB, 59 So. 3d 243 (Fla.4th DCA 2011)

	A court must interpret a contract in a manner that accords with reason and probability- avoid an absurd construction.

	Katz v. Katz, 666 So. 2d 1025 (Fla. 4th DCA 1996)

	Read contract as a whole – in its entirety.
	Discover Prop. & Cas. Ins. Co. v. Beach Cars of W. Palm, Inc., 929 So. 2d 729 (Fla. 4th DCA 2006)

	Court must give reasonable meaning to all provisions of a contract, rather than to render part of a contract useless.
	Publix Super Mkts., Inc. v Wilder Corp of Del., 876 So. 2d 652 (Fla. 2d DCA 2004)

	Specific controls the general. (Inclusio unius est exclusion alterius.)

	Bridges v. City of Boynton Beach, 927 So. 2d 1061 (Fla. 4th DCA 2006)

	The headings do not dictate the meaning of the entire agreement – especially if the literal language of the heading is contrary to the agreement’s overall scheme. 
	Hinely v. Fla. Motorcycle Training, Inc., 70 So. 3d 620 (Fla. 1st DCA 2011)

	Ambiguity is construed against the drafter.

	City of Homestead v. Johnson, 720 So. 2d 80 (Fla. 2000)

	Merger and integration clauses – communication and representations made prior to executing contract was excluded as null and void
	F.H. Paschen

	Where contract is silent a court cannot impose rights and duties where none are stated.
	Blok Builders, LLC. V Katryniok, 245 So. 3d 779 (Fla. 4th DCA 2018)


	Facts make the law. Read the contract.

	Blok Builders, LLC. V Katryniok, 245 So. 3d 779 (Fla. 4th DCA 2018) 
Cf, W&J Construction Corp. v Fanning/Howey Associates, 741 So. 2d 779 (Fla. 4th DCA 2018)


	Where contract exists and changes or alterations are requested by a party, the law implies an obligation to pay the reasonable costs thereof.
	Broderick v. Overhead Door Co. of Fort Lauderdale, 117 So. 2d 240 (Fla. 2d DCA 1959)



Dispute resolution clause  
· Architect as “tie breaker” or final arbiter – AIA Document has the Initial Decision Maker and describes scheme for submitting a claim first to the Architect to render its opinion but only for work that can still be corrected.  Also, the IDM’s decision is subject to mediation and final adjudication by litigation or arbitration.  AIA A201-2017, Section 15.1.3.2.
· Architect’s decision pertains to “Contract Documents” and “([T]he law does not permit a party to use such a clause to rewrite the express language of a contract.”
· “The law does not allow a third party’s arbitrary decision concerning the scope of a contract’s specifications ‘to operate as a conclusive settlement of matters in controversy.” Duval Cnty, v. Charleston Eng’g & Contracting Co.,  134 So.509 (Fla. 1931) at 514.

Change Order provisions
· W & J Construction Corp.v. Fanning/Howey Associates, 741 So. 2d 582 (Fla. 5th DCA 2018) contract stated the Owner had a duty to issue the change order and a fact issue remained as to whether the Owner had performed the condition precedent, precluding summary judgment.  Compare this language to the following:
· F.H.Pashen contract that the general contractor has the right to “make changes, additions and/or deletions in the Work, upon written order to the Subcontractor” and that the “value of the Work shall be stated in the written order, approved by the Contractor, and the Subcontract Price shall be adjusted.”  The Owner would be the “tie breaker” and the business decision shall be finally decided.

Definition of Contract Documents and Order of Precedence
	Best practices require a statement of the list of  Contract Documents, which usually expressly excludes the bid documents.  Stating the order for interpretation of Contract Documents is also good practice to clarify and avoid disputes.

Contract and implied contract causes of action (quantum meruit and unjust enrichment)
Breach of contract – Duty/breach of duty/cause/damages -Court cannot impose contractual rights and duties if the contract is silent on the matter.  – Blok Builders, LLC. V Katryniok, 245 So. 3d 779 (Fla. 4th DCA 2018) Cf, W&J Construction Corp. v Fanning/Howey Associates, 741 So. 2d 779 (Fla. 4th DCA 2018)

Both theories apply to the same set of facts and are, therefore, often confused.  An implied contract theory is unavailable where a written contract exists.  However, here the Court found that the written agreement was not breached.  

Quantum meruit – Contract implied in fact, based on a tacit promise, one that is inferred in whole or in part from the parties’ conduct, not solely from their words. Commerce P’ship 8098 Ltd. P’ship v Equity Contracting Co., Inc., 695 So. 2d 383 (Fla. 4th DCA 1997)
· Plaintiff provided a benefit to Defendant
· Defendant assented to and received the benefit
· The benefit was in the form of goods or services 
· Under the facts and circumstances, a reasonable person receiving such a benefit normally would expect to pay for it where such a situation take place in the ordinary course of common events

Unjust enrichment – (implied by law; quasi-contract) when an obligation is implied by law without regard to the parties’ expression of assent by their words or conduct.  W.R.Townsend Contracting, Inc. v. Jensen Civil Constr., Inc., 728 So. 2d 297 (Fla. 1st DCA 1999)

· Plaintiff conferred benefit on Defendant
· Defendant knows of the benefit
· Defendant has accepted the benefit conferred
· Circumstances would make it inequitable for Defendant to retain the benefit

Evidence of Damages
· Expert testimony – value in the marketplace or value to the party receiving the benefit
· Measure of damages - Consider the number of labor hours, the reasonable hourly rate for labor or equipment, market rate for materials furnished.
· Plaintiff’s statement as to its costs or opinion of value is not a measure of the damages




AIA DOCUMENTS:
· Application for Payment and Schedule of Values	
G702CW-2021 and AIA Document G703-2021 Cost of the Work Variation
		G702GMP-2021 and AIA Document G703-2021 Cost of the Work Variation
· Residential Construction – Owner and Contractor
A111-2021
· Coming this Fall – Design Assist and Delegated Design Short Form Agreements


CONSENSUSDOCS 

ConsensusDocs 541 Lean Addendum	    ConsensusDocs 900-series Public/Private
	ConsensusDocs 260 Performance Bond
	ConsensusDocs 261Payment Bond

	ConsensusDocs 470 Design-Build Performance Bond (Surety Design Liability)
	ConsensusDocs® 471 Design-Build Performance Bond (Surety has No Liability for Design)

	ConsensusDocs 472Design-Build Payment Bond (Surety Design Liability)
	ConsensusDocs® 473Design-build Payment Bond (Surety has No Liability for Design)

	ConsensusDocs 706 Subcontract Performance Bond
	707Subcontract Payment Bond




CONTRACTING FOR DESIGN ASSISTANCE AND FOR DELEGATED DESIGN

Currently the AIA is underway to develop specific contract provisions for design assist and Design Delegation. However, the contracting language is not available for public review at this time. Until then, we focus on existing language in standard form agreements.

A.	Standard Contract Provisions Used for Design Assist Services

Section 3.1.7 of AIA A133-2019, Owner/Construction Manager as Constructor Agreement - Cost of Work Plus Fee with GMP, includes several provisions that reflect the collaborative design assist approach: 

	§ 3.1.7 As the Architect progresses with the preparation of the Schematic Design, Design Development, and Construction Documents, the Construction Manager shall consult with the Owner and Architect and make recommendations regarding constructability and schedules, for the Architect’s review and Owner’s approval. 


 
	§ 3.1.8 The Construction Manager shall provide recommendations and information to the Owner and Architect regarding equipment, materials, services, and temporary Project facilities.



ConsensusDocs 541, Design-Assist Addendum is an addendum to be used in conjunction with the Owner Construction Manager At Risk contract or the Owner Design professional contract, when the project team wishes to use a collaborative approach while the design is still being developed. Upon publishing the new standard contract document in September 2018, ConsensusDocs described the addendum as: 

The ConsensusDocs 541 Design-Assist Addendum creates a contractual structure to better coordinate design professionals, construction managers, and subcontractors in developing and constructing design documents. The range of services including constructability reviews before design completion; owner’s program review; recommended procurement of materials; prefabrication recommendations; cost estimating; integrated value analysis; design-build packaging; and coordinated milestone scheduling. The document tackles the difficult task of defining the range of design-assist services. Optional design-assist services are identified including life cycle cost analysis; risk analysis; sustainability; and production planning. By gaining the early involvement of builders’ expertise and coordinating those efforts with design teams, greater project cohesion and efficiency is achieved. 

B.	Standard Contract Provisions Used for Delegating Design 

Section 3.12.10.1 of A201-2017, General Conditions for Construction Contract, contemplates delegated design services, and provides: (1) owner and architect will specify “performance and design criteria”; (2) architect will review/approve submittals; (3) contractor’s licensed design professional will submit its design to the architect; and (4) the contractor can rely upon the information provided by architect and vice versa.

	§ 3.12.10 The Contractor shall not be required to provide professional services that constitute the practice of architecture or engineering unless such services are specifically required by the Contract Documents for a portion of the Work or unless the Contractor needs to provide such services in order to carry out the Contractor’s responsibilities for construction means, methods, techniques, sequences, and procedures. The Contractor shall not be required to provide professional services in violation of applicable law.



	§ 3.12.10.1 If professional design services or certifications by a design professional related to systems, materials, or equipment are specifically required of the Contractor by the Contract Documents, the Owner and the Architect will specify all performance and design criteria that such services must satisfy. The Contractor shall be entitled to rely upon the adequacy and accuracy of the performance and design criteria provided in the Contract Documents. The Contractor shall cause such services or certifications to be provided by an appropriately licensed design professional . . . The Owner and the Architect shall be entitled to rely upon the adequacy and accuracy of the services, certifications, and approvals performed or provided by such design professionals, provided the Owner and Architect have specified to the Contractor the performance and design criteria that such services must satisfy. Pursuant to this Section 3.12.10, the Architect will review and approve or take other appropriate action on submittals only for the limited purpose of checking for conformance with information given and the design concept expressed in the Contract Documents.



	§ 3.12.10.2 If the Contract Documents require the Contractor’s design professional to certify that the Work has been performed in accordance with the design criteria, the Contractor shall furnish such certifications to the Architect at the time and in the form specified by the Architect.
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