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I. OVERVIEW
	These materials are set up to address the who, what, when, where and why of appeals in construction cases. Often, a recap of the appellate issues that may arise, or which we need to be addressed, are formatted chronologically, because it is easy to think of an appeal from beginning to end. Changing up the consideration of appellate issues in this manner will hopefully expose the judgments to be made about whether and when to take an appeal, the consideration of what the expected outcomes could be, the exposure to additional litigation costs, and the prospect for making a bad case even worse with an unfavorable outcome on appeal. Also, the materials update where the Florida appellate courts are since the pandemic, and how this affects the timing and presentation of the appeal, especially those with oral argument. The best approach to any appellate analysis begins with a firm grasp on the key questions so that the client may be best equipped to make business decisions about the appeal. 
	The following text will explore what orders are appealable, and when certain orders must be appealed, or the consequent loss of all appellate rights. Who the appropriate parties are is also important, especially when considering parties against which your client may not have filed a direct claim, but whose departure from the case in the absence of an appeal can have a profound effect on your own claim. Focus on where jurisdictional items must be filed will eliminate an embarrassing mis-filing in the wrong tribunal. Finally, examination of the important question “Why” to take an appeal will flesh out the possible outcomes which invariably assists clients to make more informed decisions about the appeals that they take, and defend. The materials are limited to review of appeals in civil cases, in state court, in light of the fact that the focus is on construction appeals.
II. WHAT ORDERS ARE APPEALABLE
Orders are either appealable as of right, or by a discretionary grant of jurisdiction in the form of granting an extraordinary writ, such as common law certiorari. It is essential at the outset to make the determination of whether the order which needs to be reviewed can be immediately reviewed, or must be reviewed.  Rule 9.030, Florida Rules of Appellate Procedure, describes the jurisdiction of the appellate courts including the Florida Supreme Court, the District Courts of Appeal, and the circuit courts acting in an appellate capacity.  Rule 9.110(a) defines the appeal proceedings to review final orders of lower tribunal’s and orders granting new trial in jury in nonjury cases, which are also deemed to be final orders.

III. FINAL V. NON-FINAL ORDERS
	The principal question in the determination of finality, and whether an order is final and ripe for appeal, is whether the judicial labor of the lower tribunal is complete. See Blue v. Covington County Bank, 77 So. 3d 909 (Fla. 1st DCA 2012). In order for there to be a final order, the court’s decision must be reduced to a written order.  Blue Lagoon Development, LLC v. Maury,  176 So. 3d 285 (Fla. 3d DCA 2015). Compare, Nastasi v. Thomas, 88 So. 3d 407 (Fla. 4th DCA 2012)(orders enforcing a settlement agreement were not final or appealable because the orders directed the parties to mediation and anticipated additional labor after mediation).
	If there are additional counts or issues, not related to the award of attorney’s fees and costs, by and between the same parties, the order is likely not final because it is not the end of judicial labor in the case if the remaining claims are interrelated and involve the same transaction in the same parties remain suit. See Harrison v. J.P.A. Enterprises, LLC 51 So. 3d 1217 (Fla. 1st DCA 2011).  Piecemeal appeals, in which not all counts of the complaint have been decided or dismissed, are generally not allowed if the remaining claims are interrelated, involve the same transaction and the same parties remain. Thomas v. Hospital Bd. Of Directors of Lee County, 41 So. 3d 246 (Fla. 2d DCA 2010). 
IV. FINAL- PLENARY APPEAL OF ALL PRIOR RULINGS
	A notice of appeal taken from entry of a final order of the  lower tribunal includes a review of all nonfinal orders entered leading up to entry of final order. That notice of appeal can apply to multiple final orders if the notice is timely filed as to each such order. Fla. R. App. 9.110(h) If an order of the lower tribunal is entered after the filing of the notice of appeal, a second notice of appeal directed to the latter order is required. See Velickovich v. Ricci, 391 So. 2d 258 (Fla. 4th DCA 1980). It is best to use the forms prescribed by Rule 9.900(a), (Notice of Appeal), Rule 9.900(b)(Notice of Cross-Appeal), Rule 9.900(c)(Notice of Appeal of Non-Final Order). The lower tribunal generally loses jurisdiction to determine any other issues which are affected by orders on appeal.	
V. FINAL ORDERS THAT EXONERATE ANOTHER PARTY
	Although it is rarely addressed, if the case involves parties which have been named as Fabre defendants, or otherwise contributing to damages, a foremost consideration is whether to take an appeal when that coparty is exonerated. For example, if a design professional succeeds on a motion for summary judgment, a verdict, or a directed verdict, and the plaintiff does not take an appeal against that party and the order exonerating the other party, a codefendant is standing to bring the appeal or face the prospect of not being able to name the exonerated party as a Fabre defendant. This results because a final order entered favor of the exonerated party becomes res judicata on issues if a timely appeal is not taken and a reversal is not sought.See Fla. Dept. of Trans. V. Juliano, 801 So. 2d 101 (Fla. 2001)(doctrine of law of the case is a principle of judicial estoppel) Although there is debate about whether this is considered ”law of the case” or res judicata”, the trial court will be left with no discretion to change the law of the case if no timely appeal is taken to reverse the final order. A judgment defendant has the right to appeal a judgment exonerating a codefendant where the codefendants exoneration adversely affects the defendant’s rights against the codefendant as in the case of the right to assert a Fabre  defense. See Pensacola Interstate Fair, v. Popvich, 389 So. 2d 1179 (Fla. 1980). It is essential for the party asserting a claim of standing to show that it is aggrieved in a legal sense. See McLachlin v. Lara,  133 So. 3d 1004 (Fla. 2d DCA 2013)(appellant did not show he was aggrieved in any legal sense by a decision that settlement with funds from insurer was in patient’s best interest). 
	If a party is not deemed in the case but can establish a legal interest in the outcome, may have to bring an appeal especially if the order entered violates due process because it eliminated notice and an opportunity to be heard on substantive legal rights. See Trans Health Management, Inc. v. Nunziata, 159 So. 3d 850 (Fla. 2d DCA 2014).
VI. APPEALABLE NON-FINAL ORDERS 
	Non-final orders may be entered before, and after, the entry of final order. Non-final orders which are appealable as of right are defined by Rule 9.130, Florida Rules of Appellate Procedure. If the order is appealable as of right, the appealing party does not separately have to establish a basis for appellate jurisdiction.  In addition, the lower tribunal loses jurisdiction of the issues which are subject to the appeal. The appellant should consider whether a motion to stay the balance of the case pending appeal should be filed, which is discussed below.
	It is important and essential to know that the procedures vary greatly between final and non-final appeals. In a non-final appeal, the initial brief is due 15 days after the filing of the notice of appeal. Fla. R. App. P. 9.130(e). The record is not transmitted by the clerk unless it is ordered by the court. Fla. R. App. P. 9.130(d). In the absence of the stay, during the pendency of a review of the non-final order, the lower tribunal may proceed with all matters, including trial or final hearing, except that the lower tribunal may not render a final order disposing of the cause pending such review absently of the appellate court. Fla. R. App. P. 9.130(f).
A. BEFORE FINAL JUDGMENT- FLA. R. APP. P. 9.130
	Rule 9.130 defines the types of orders which may be appealed before entry of final order as of right. This Rule has changed over the years, so regular consultation to see whether Rule 9.130 has expanded or contracted is sound advice. In the past, an order determining liability in favor of a moving party was eligible for a non-final appeal as of right. This is no longer the case except in limited circumstances, when such an order falls into another appealable category..
	The types of non-final orders which may be appealed include:
1) venue and forum non-conveniens; 
2) jurisdiction of the person;
3) the right to immediate possession of property, including orders that grant, modify, dissolve or refuse to grant, modify or dissolve writs of replevin, garnishment or attachment;
4) orders finding as a matter of law a party is not entitled to workers compensation immunity; 
5) certification of a class; 
6) orders that determine as a matter of law a pary is not entitled to sovereign immunity;
7) orders that grant or deny the appointment of a receiver, and terminate or refuse to terminate a receivership. 
There are other appealable non-final orders but they are not anticipated in construction cases.
B. AFTER FINAL JUDGMENT- FLA. R. APP. P. 9.130(a)(5)
	Orders entered on authorized and timely motions for relief from judgment are reviewable in the same way as non-final orders pursuant to Rule 9.130. Generally speaking, motions for rehearing do not told the time in which to file a notice of appeal of a non-final order. See Conrath v. Orange County, 605 So. 2d 1020 (Fla. 5th DCA 1992). 
VII. NON-FINAL ORDERS NOT APPEALABLE AS OF RIGHT –CERTIORARI
	Common-law certiorari is a discretionary writ and an original proceeding in the appellate court. One of the required elements is a showing of a departure from the essential requirements of law and the ruling below. See Custer Medical Center v. United Auto Ins. Co.,62 So. 3d 1086 (Fla. 2010)(writ of certiorari is a backstop to correct grievous errors that, for a variety of reasons, are not otherwise effectively subject to review). The other required element is a showing that a party will suffer irreparable harm that cannot be remedied on direct appeal. See Justice Administrative Com’n v. Taylor, 50 So. 3d 753 (Fla. 1st DCA 2010).
	As an original proceeding, petitions for writ of certiorari are governed by Rule 9.100, and are commenced by filing in the court having jurisdiction. Fla. R. App. P. 9.100(b) the requirements for the petition include:
1) the basis for invoking the jurisdiction of the court;
2) the facts on which the petitioner relies;
3) the nature of the relief sought; and
4) argument in support of the petition and appropriate citations of authority. 
The petition shall be accompanied by an appendix prescribed by Rule 9.220. The appendix is to contain an index and a conformed copy of the opinion or order to be reviewed with other portions of the record and authorities to which the petition cites. Fla. R. App. P. 9.220(b).
	If the petition demonstrates a preliminary basis for relief, the appellate court will issue an Order to Show Cause. Fla. R. App. P. 9.100(h). The order will set a time or the respondent to serve a response to the petition. Id. A reply can be served 20 days after service of the response. Fla. R. App. P. 9.100(k). 
	If certiorari is denied, unless the order from the appellate court specifies otherwise, the decision of the appellate court is only a determination that there is no jurisdiction, and does not constitute and affirmance of the issue or law of the case for which a review was sought. 
A. DISCOVERY ORDERS-CAT OUT OF BAG
The types of matters which suit the requirements for certiorari include discovery with “cat out of the bag”materials. See Alterra Healthcare Corp. v. Estate of Shelley, 827 So. 2d 936 (Fla. 2002) Irreparable harm might be occasioned by an order that provides opponent material that could be used to injure another person outside the context of litigation. See Capital One, N.A. v. Forbes, 34 So. 3d 209 (Fla. 2d DCA 2010)(order required disclosure of trade secrets would cause irreparable injury that could not be corrected on appeal and supported a certiorari petition)
B. PRE-SUIT NONCOMPLIANCE
	In  Bonati v. Allen,  911 So. 2d 285 (Fla. 2d DCA 2005), the 2d DCA determined that the failure to comply with the pre-suit requirements of chapter 766 was sufficient irreparable harm to warrant certiorari review and reversal. Although certiorari has not been tested as an appellate remedy for failure to comply with Chapter 558, arguably the same circumstances apply.
C. BIFURCATION OF LIABILITY AND DAMAGES
	Orders resulting from bifurcation of the trial on liability and damages does not immediately give rise to the right to a non-final appeal pursuant to Rule 9.130, unless such an order satisfies one of the other categories, such as ordering the immediate possession of property or enters interim injunctive relief. Notably, the expense and delay or inconvenience of litigation it’s not deemed to be irreparable harm sufficient to warrant certiorari review even if the order sought to be reviewed otherwise departs from the essential requirements of law. See Haridopolos v. Citizens for Strong Schools, Inc.,  78 So. 3d 605 (Fla. 1st DCA 2011)
VIII. WHO ARE THE PROPER PARTIES TO APPEAL
	Generally, all parties to the action’s whose interest may be adversely affected by decision on appeal or otherwise has an interest in the subject matter of the appeal are necessary parties to the appeal. See Davis v. Lewis, 331 So. 2d 320 (Fla. 1st DCA 1976). Also, a nonparty in the lower tribunal is generally deemed to be a stranger to the record and therefore lacks standing appeal in order entered by the lower tribunal. See Portfolio Investments Corp. v. Deutsche Bank Nat. Trust Co., 81 So. 3d 534 (Fla. 3d DCA 2012)
A. APPELLANTS/APPELLEES
	If review is sought by an appeal as of right, the parties are deemed to be appellants and appellees. A named appellee should determine if a cross-appeal should be taken in instances where, if there is a reversal, other issues, not raised by the appellant, should be considered, reviewed and reversed. 
B. PARTIES TO NON-FINAL APPEALS
	The parties to a non-final appeal may be a subset of those who are named in the matter pending in the lower tribunal. For example, if an order is entered in favor one defendant on jurisdiction, the remaining defendants may not have any direct interest adverse to a finding of jurisdiction. As indicated earlier, asserting standing to intervene requires a showing that the putative intervenor will be adversely affected. 
C. PARTIES WITH RIGHT TO INTERVENE
	A party seeking to intervene should first seek intervention in the lower court’s proceedings before it gets to appeal. See Bondi v. Tucker, 93 So. 3d 1106 (Fla. 1st DCA 2012). Ironically, an order denying a right to intervene directly adjudicates legal rights of the perspective intervenor and is immediately appealable as a final order determining the right to intervene in that case. See Litvak v. Scylla Properties LLC,  946 So. 2d 1165 (Fla. 1st DCA 2006)
D. AMICI CURIAE
	Amicus curiae, or friend of the court, can be beneficial to an appellate party by giving the issues on appeal context of how an appellate decision might impact the industry. Decisions about whether to include a request for appearance by Amicus should be made early in the appellate process. In general, and Amicus brief is due no later than 10 days after the brief for the party which the Amicus seeks to support. Fla. R. App. 9.370. An Amicus brief may only be filed with leave of court and a motion for leave must state the movant’s interest, the particular issue to be addressed and how the event can assist the court in the disposition of the case. Fla. R. App. P. 9.370(a) Amici are not permitted to raise new issues not raised by appellant or cross-appellant. See Riechmann v. State,966 So. 2d 298 (Fla. 2007)
IX. WHEN-IMPORTANT DATES
	Appeals in state courts have the most important jurisdictional dates in the practice area, beginning with the filing of a notice of appeal.  If more than 30 days have expired from the rendition of the order being appealed before a notice of appeal is filed, the appellate court will not have jurisdiction to consider the appeal. 
A. NOTICE OF APPEAL
	The notice of appeal be filed within 30 days of the rendition of the order to be reviewed in order to invoke the jurisdiction of the appellate court. Fla. R. App. P. 9.110; 9.130 Forms 9.900 (a), (b) and (c) are best used to  substantially comply with the form of the notice of appeal. The appellate filing fees are required to be paid at the same time. Usually an appeal will not be dismissed if the filing fee is made shortly thereafter; typically a court will give notice that the appeal is about to be dismissed if the filing fee is not made.  
B. TOLLING MOTIONS-REHEARING, MOTIONS SUSPENDING RENDITION
	The time for filing a notice of appeal is determined from the date of rendition of the order sought to be appealed. Rendition of the order occurs when a signed written order is filed with the clerk of the lower tribunal. Fla. R. App. P. 9.020(h) Rendition may be suspended if there is a timely and authorized motion. Included in the motions which postpone rendition are a motion for new trial, for rehearing, for clarification, for certification, to alter or amend the final order, for judgment in accordance with a prior motion for directed verdict, or to challenge the verdict. Id. if one of these motions has been filed but it was not timely filed, it will not toll rendition and the notice of appeal must be filed within 30 days of the original rendition of the order.
C. PREMATURE APPEALS-FLA. R. APP. P. 9.110 (l)
	If a notice of appeal is filed before rendition of an appealable final order, that appeal may be subject to dismissal as premature. Fla. R. App. P. 9.110(l) Before dismissal, the appellate court may permit the lower tribunal to render a final order in lieu of dismissing. Id. An appeal may be considered premature because there are claims still pending at the trial court level. See Munroe Regional Health System, Inc. v. Agency for Health Care Admin., 816 So. 2d 246 (Fla. 1st DCA 2002) 
X. WHERE-FILING IN THE RIGHT PLACE
	A common mistake is made when notices of appeal are filed with the appellate court instead of the lower tribunal. To date, this does not affect jurisdiction and the appellate court clerk will typically communicate with the lower tribunal clerk to transmit the notice of appeal. Both clerk’s offices are owed filing fees. As indicated above, a petition for certiorari needs to be filed with the appellate court and may not be timely or sufficient if filed in the trial court instead.

XI. WHY-WILL AN APPEAL BRING A BETTER OUTCOME
	Although this section on Why? comes at the end of the materials, one of the first considerations is whether an appeal will rectify, or even improve, the situation in the lower tribunal. Some would argue that a conclusion to purported brief should be written first. In the conclusion, the party to the appeal must state to the appellate court the relief sought. If the party is an appellant, that relief may be in the form of a reversal of judgment in favor of the appellant. Alternatively, the relief may be another trial. The import of another trial may mean a result worse than the one already present.
	Among the considerations are the expense of the appeal, the exposure to the accruing interest, cost of bond premiums for supersedeas bonds, the prospect for results which are worse, and the expenses and exposure to opposing parties attorney’s fees and costs.
A. WHAT RELIEF WILL BE SOUGHT AND IS AVAILABLE ON APPEAL-NON-FINAL
	In addition to the considerations listed above, when there is an appeal of the non-final order, the impact of transferring jurisdiction for part of the case to the appellate court while the remainder of the case may continue should be taken into account. For example, a non-final appeal may have the effect of staying trial against the client, while it proceeds against other parties. The potential for the appealing client to be the empty chair at such a trial, may mean appealing the party exoneration and retrying the case.	
B. STAYS OF EXECUTION PENDING APPEAL- SUPERSEDEAS BONDS
	Unless the party is the State of Florida, other public bodies or public officers, there is no automatic stay pending review of a final order. A money judgment may be stayed by the posting of a good and sufficient bond under the conditions stated in Rule 9.310(c). The form of this supersedeas bond should be substantially as specified in Rule 9.900(i). Once the bond is posted, a stay is in effect during the pendency of the appeal. Other motions to stay must be first made in the lower tribunal which has discretion to grant, modify or deny such relief. Fla. R. App. P. 9.310(a). The lower tribunal’s order on the stay may be reviewed by the appellate court on motion. Fla. R. App. P. 9.310(f). 
C. COSTS OF APPEAL-RECORD COSTS, TRANSCRIPTS, OPPOSING PARTY ATTORNEY FEES
	Costs of the appeal include transcription of the record, and may include exposure to appellate attorney’s fees if those are available to prevailing party on appeal by contract or statute.  A motion for recovery of attorney’s fees incurred on appeal must be made no later than the time for service of the reply brief, or in an original proceeding such as a petition for certiorari the time for service of the petitioner’s reply to the response to the petition. Fla. R. App. P. 9.400(b) A motion for costs shall be made in the lower tribunal no later than 45 days after rendition of the appellate courts order and should include fees for filing and service of process, charges for preparation of the record, bond premiums and other costs permitted by law. Fla. R. App. P. 9.400(a)
D. IMPACT ON PROFESSIONAL LICENSES, BONDABILITY AND INSURABILITY
	Recognizing these materials are addressing appeals, and their outcomes, in construction cases, consideration should be undertaken as to the potential impact on the construction business, the license holder, and the bondability and insurability of each. There may be instances where an appeal must be taken in order to attempt to reverse findings of building code violations, misapplication of funds, or other activities which could be deemed sanctionable by the Department of Business and Professional Regulation.
XII. FLORIDA APPEALS AFTER COVID
	If one more article or presentation is to be added expressing the severe impact on the practice since COVID, this will not be one of them. An analysis of pre-COVID protocols applicable to appellate and other review proceedings reflect that much of appellate practice was already remote, as applied to the practitioner. All of the Florida appellate courts were using electronic transmission of records on appeal, as well as the filing of briefs, motions and other appellate notices and filings. Probably the most profound impact has been on the finances of running the appellate court system due to very few cases going to trial, resulting in fewer appealable orders. 
	This section will address the particular use of Zoom remote platforms for oral argument to the courts, and the do’s and don’t’s particularly relevant to this new type of appellate argument. 
	A. 	Oral Argument- Your Setting
	Though it must be tempting for some to treat oral argument as a less formal proceeding in a remote platform format, a steady review of what works and clearly does not work uniformly leads to the conclusion that the appellate courts continue to revere oral argument as the second best opportunity to persuade the court of the success of your argument, the written briefs being first.
	All of the Florida appellate courts have archived oral arguments, so take the time to watch several of them before you oral argument date. In particular, try to find cases which have one or more of your panel members to learn if the judge has a unique way of handling oral argument by Zoom. In so doing, you can write your own synopsis here of what to do, and not do. Some appellate practitioners have opted for a Zoom background setting,  that can often be flawed in the way it treats you and other items in the foreground.  It can be very distracting.  Others have opted for a podium with microphone so that the advocate looks more traditional when addressing the court. Still others have very decidedly posted up large pictures of themselves posing with famous folks, or lavish awards splayed on the walls. Again, this can be very distracting, but decisions very personal to the advocate. 
	Always test your mike, power source, and ambient noise and lighting.  Most of the courts will announce at the beginning of oral argument that if your signal is lost, the court will immediately stop argument until you can sign back on. Also, most appellate courts will announce that if one of the judges loses signal, they will continue because that judge can always watch the archived video. 
	Do not forget the standard protocols of introducing yourself and the party you represent, even if the CJ calls you by name to proceed. Do not forget to announce up front how much time you would like for rebuttal if you are an appellant or cross-appellant. Do not forget to introduce others appearing for your party, and if you are splitting the oral argument time, advising the CJ how the time will be used so it can be allotted accordingly. Do not forget to advise the court of the relief you are seeking, affirmance, reversal, remand, etc.
	B. The Court’s Setting
	Each appellate court is set up a little differently for Zoom oral argument, but there is some commonality too. The panel is set up Brady-bunch style as you would expect, and the acting Chief Judge for the day (for the DCA’s) will been shown in the middle of the screen The 1st, 3d, 4th and 5th DCA’s have the Clerk of the Court announce the session, and then replace himself/herself with the oral argument clock in a box so you can watch your time. This is actually easier that the in-person version which often requires that you keep an eye on the podium to watch your time while trying to maintain eye contact with the panel. 
	Because you will be on camera the entire time, one of the most difficult tasks is to sit quietly while the opposition is speaking, without causing or drawing attention. Looking down as though referring to a document can assuage this off-putting side effect of Zoom. 
	From time to time, a judge will forget to “unmute” while asking you a question. Feel free to politely suggest that the judge may be mooted, and ask that the question be repeated. 
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