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I. Intro – Construction Lawyer 31 years – Mediator for 8 years

II. Basic Mediation Checklist – Eliminate Obstacles to Settlement 

(a) Do I have all the “necessary” parties in the case?  (e.g. will my opponent need $/claims/cooperation from anyone other than me? – i.e. supplier/manufacturer/sub-subcontractors, etc.

(b) Do I understand my opponent’s case?  Can I anticipate the best factual arguments?  Do I understand the most important case law?

(c) Am I confident that the correct decision makers are attending from all sides? (with adequate authority?)

(d) Have I shaped/tested my opponent’s expectations?

(e) Do we have a skilled construction mediator?  

III. Advanced Mediation Checklist – Preparing for a “Successful” Mediation

(a) Have I adequately prepared/coached my client?  You are mediating for the client and your relationship – not just the result.

(b) Have I properly analyzed my objectives ($/Scope of Releases/Assignments of Rights) – Do not approach mediation as a “let’s see what happens” event.

(c) Have I selected the best facts/law to present to my opponent?  Will they understand or will they see this as an ambush or “blindside” tactics?

(d) Do I have a plan for the negotiation that follows the plenary or group session?

(e) Have I set the mediation in a way that creates “compression” favoring a resolution?  Three types of compression – economics, temporal and emotional.

(f) Can I make effective use of experts at the mediation?

(g) Can I make effective use of documents, photos and transcripts ad mediation?

(h) Am I prepared to work with, rather than against, the mediator?

IV. Tips and Takeaways

(a) Slow down – Do not assume that everyone knows or understands what you do.

(b) Respect and ju-jitsu will get you better results than bullying and intimidation.

(c) Do not throw up numbers without demonstrating the back-up – huge time waste to debate what you can prove.

(d) Do not string together pictures without graphics or text.

(e) Improve your odds by testing your case with colleagues or others.

(f) Draft a settlement agreement or at least key deal point language in advance.
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