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Primary Types Of Insurance

» Commercial General Liability (CGL)
» Professional Liability
» Builder’s Risk

» WRAP, OCIP and CCIP
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CGL Policy

» Typically a standard ISO policy

» Duty to defend vs. duty to indemnify

» Chapter 558 Notices Trigger Duty to Defend
» Contains standard exclusions

» Be aware of new endorsements

» Be aware of Additional Insured endorsements
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» Structure Of The CGL Policy - The Path
To Coverage







Duty to Defend

» Controlled by the allegations in the complaint.

Pennsylvania Lumbermen’s Mutual Ins. Co. v.

Indiana Lumbermen’s Mutual Ins. Co., 43 So.
3d 182 (Fla. 4"" DCA 2010)

v Insurer has duty to defend even if only some of
the allegations come within the coverage of the
policy, at least until the covered claims are
eliminated from the law suit. SM Brickell
Limited Partnership v. St. Paul Fire & Marine
Ins. Co. 786 So.2d 1204 (Fla. 3rd DCA 200])
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Chapter 558 Notices

» Altman Contractors, Inc. v. Crum & Forster
Specialty Insurance Company, Case No.
SC16-1420 (Fla. Dec. 14, 2017)

- Answering certified question from 11t Circuit

> Chapter 558 Pre-Suit Notice Constitutes a “suit”
within the meaning of Altman’s CGL Policy
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Trigger of Coverage

» Four Trigger of Coverage Theories
- EXposure
- Manifestation
- Continuous Trigger
> Injury-In-Fact
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Exposure Theory

» Property damage occurs upon installation of
the defective product
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Manifestation Theory

» Property damage occurs at the time the
damage manifests itself or is discovered

\



Continuous Trigger Theory

» Defines property damage as occurring
continuously from time of installation until
the time of discovery
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Injury-In-Fact Theory

» Coverage is triggered when the property
damage underlying the claim actually occurs
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Federal Courts Applying Florida Law
Use Injury-In-Fact Theory

» Carithers v. Mid-Continent Casualty
Company, 782 F.3d 1240 (11t Cir. 2015)

> Limited to facts of the case where it was undisputed
that damage actually occurred during the policy
period.

- The court expressed no opinion on what the trigger
should be where it is difficult (if not impossible) to
determine when the property damage occurred.
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15 Standard Exclusions

2.a. - Expected or Intended Injury
2.b. - Contractual Liability

2.c. - Liquor Liability

2.d. - Worker’s Compensation

» 2.e. - Employer’s Liability

» 2.f. - Pollution

» 2.9. - Aircraft, Auto or Watercraft
» 2.h. - Mobile Equipment

\
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15 Standard Exclusions

0 Property
"0 Your Product
"0 Your Work

"0 Impaired Property Or
Not Physically Injured

» 2.n. - Recall Of Products, Work Or

» 2.1. - War

» 2.j. - Damage -

» 2.K. - Damage ]

» 2.1. - Damage

» 2.m.- Damage ~
Property
Impaired

Property

» 2.0. - Personal And Advertising Injury
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Exclusionary Endorsements

» Contractual Liability Limitation Endorsement

» Exclusion 2.l. Endorsement - Damage to your
work

» Products-Completed Operations Hazard
Exclusion

» Residential Work Exclusion

» Overspray or Spillage Exclusion

» Roofing Operations Conditional Exclusions
» Total Pollution Exclusion

» Designated Professional Services Exclusion




Exclusionary Endorsements
(cont.)

» Designated Operations Covered by a
Consolidated (Wrap-Up) Insurance Program -
Exclusion

» Exterior Insulation and Finish Systems
Exclusion

» Construction Management Errors and
Omissions Exclusion

» Engineers, Architects or Surveyors Professional
Liability Exclusion
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Exclusion 2.b.(2)
Contractual Liability

» “This insurance does not apply to Contractual
Liability....”

» “This exclusion does not apply to liability for
damages:

(2) Assumed in a contract or agreement that is
an “insured contract’....
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Change in Definition of Insured
Contract

"property damage" to a third person or organization, provided the "bodily injury” or
"property damage” is caused, in whole or in part, by you or by those acting on your
benalf. Tort liability means a liability that would be imposed by law in the absence of any




Contractual Liability Limitation

Endorsement
» Deletes definitional language contained in
Section V - 9.f.

» Results in redefining “Insured Contract” so
that it does not include indemnification
provisions.
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Change in Definition of Insured
Contract




Groundbreaking Case on
Contractual Liability Exclusion

» Ewing Construction Co. v. Amerisure Ins. Co.,
No. 12-0661 (Tex. Jan. 17, 2014)

- Ewing hired to build tennis courts for school district

> Post construction, courts started cracking

> School District sued for breach of contract and
negligence

- Amerisure denied coverage because:

- (1) every contractor, as a matter of law, assumes in its
contract a duty to perform its work in a good and
workmanlike manner;

- (2) the CGL policy excludes liability assumed in a
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Texas Supreme Court

» No, because the liability imposed by
operation of law, the duty to perform a
contract in a workmanlike manner, is not
really an obligation “assumed” by the
contractor in the sense required by the
exclusion.
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“YOUR WORK" Exclusion in
Standard ISO Policy




Four Significant Cases

» U.S. Fire Ins. Co. v. J.S.U.B., Inc.,
979 So.2d 871 (Fla. 2007)

» Auto-Owners Insurance Company v. Pozzi
Window Co., 984 So.2d 1241 (Fla. 2008)

v Amerisure Mut. Ins. v. Auchter Co., 673 F.3d
11th Cir. 2012)

v Carithers v. Mid-Continent Casualty
Company, 782 F.3d 1240 11th Cir. 2015)
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U.S. Fire Ins. Co. v. J.S.U.B., Inc.

» Subcontractor’s faulty workmanship caused
damage to the general contractor’s work

- Subcontractor used poor soil and improper soil
compaction and testing

- Caused damage to foundations, drywall, and other
interior portions of the homes

- Damage appeared after completion of the project
and delivery of the homes
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U.S. Fire Ins. Co. v. J.S.U.B., Inc.

» Issue: “Whether a post-1986 standard form
commercial general liability policy with
products-completed operations hazard
coverage, issued to a general contractor,
provides coverage for damage to the
completed project caused by a
subcontractor’s defective work.”

» Brief Answer: Yes!
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Auto-Owners Insurance Company Vv.
Pozzi Window Company

» Facts

- After moving into the house, the owner complained
of water leaking around the windows, which was
caused by defective installation of the windows.

> Insurance company paid for the consequent interior
damage, but refused to pay for the replacement of
the windows
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Auto-Owners Insurance Company Vv.
Pozzi Window Company
» Certified Question:

“DOES A STANDARD FORM COMPPREHENSIVE
GENERAL LIABILITY PRODUCT COMPLETED
OPERATIONS HAZARD COVERAGE, SUCH AS THE
POLICIES DESCRIBED HERE, ISSUED TO A GENERAL
CONTRACTOR, COVER THE GENERAL
CONTRACTOR'’S LIABILITY TO A THIRD PARTY FOR
THE COSTS OF REPAIR OR REPLACEMENT OF
DEFECTIVE WORK BY ITS SUBCONTRACTOR?”

» Brief Answer: Depends!
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Answer To Certified Question

» “If the windows were purchased by the
Homeowner and were not defective before
being installed, coverage would exist for the
cost of repair or replacement of the
windows... However, a different result would
follow if the windows were defective prior to
being installed....”

\



Auto-Owners Insurance Company Vv.
Pozzi Window Company

» Analysis:

- Because the subcontractor’s defective installation of
the windows caused damage to the non-defective
windows there was “property damage” under the
terms of the CGL policies.

- Accordingly, there is coverage for the costs of
repair and replacement of the windows.

\



Amerisure Mut. Ins. v. Auchter Co.,
673 F.3d 1294 (11t Cir. 2012)

» Facts

- Roof tiles were delivered to project and paid for by
Owner.

- Subcontractor installed roofing substrate and tiles.
- Storm blew off a small portion of the tiles.

- Due to the interlocking nature of the tiles, the
entire roof had to be replaced.

- No “other property” damage other than to the tiles
and substrate.

- Arbitrator found in favor of Owner for $2.1 million
for general contractor’s breach of contract.
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Amerisure Mut. Ins. v. Auchter Co.,
673 F.3d 1294 (11t Cir. 2012)

> Analysis
- Under Florida law, unless defective component results
in physical injury to some other tangible property
(other than the component itself), there is no coverage
under a post-1986 CGL Policy with products-
completed operations coverage.

- Fact that Owner purchased the tiles separately was
irrelevant - - tiles were part of the component - - i.e.,
the roof.

- The Owner was not entitled to a new roof because
most of the tiles were not damaged. Owner’s claim
was for correcting subcontractor’s defective work, not
damage to “other property.”




Carithers v. Mid-Continent Casualty
Company, 782 F.3d 1240 11th Cir. 2015)

» Facts:

> Incorrect application of exterior brick coating
caused property damage to the brick.

- The use of inadequate adhesive and an inadequate
base in the installation of tile caused property
damage to the tile.

> Incorrect construction of a balcony, which allowed
water to seep into the ceilings and walls of the
garage leading to wood rot, caused property
damage to the garage.
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Carithers v. Mid-Continent Casualty
Company, 782 F.3d 1240 11t Cir. 2015)

» Bound by Auchter decision, so defects must
be viewed from the perspective of a
component
- No coverage for damaged brick
- No coverage for damaged tile

- BUT there is coverage for the balcony because it
had to be rebuilt in order to repair the garage
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Insurance Industry’s Response

» Modify the language of Exclusion 2.l. to
delete the “"exception to the exclusion”
language
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Products-Completed Operations
Hazard Limiting Endorsement

» Imposes tremendous risk on the insured and
the indemnitees of the insured

» Could impact scope of Additional Insured
Coverage
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Total Pollution Exclusion

» ALMOST EVERYTHING IS CONSIDERED A
POLLUTANT
- AMMONIA SPILL FROM BLUEPRINT MACHINE
- LEAD IN PAINT
> FUMES FROM ROOFING MATERIAL
> OFF-GASING OF SULFURIC ACID FROM CHINESE
DRYWALL
» MAY BE DISTINCTION BETWEEN ONGOING

AND COMPLETED OPERATIONS
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Designated Professional
Services Exclusion




Designhated Operations Covered by a
Consolidated (Wrap-Up) Insurance Program
Exclusion (cont.)




Designhated Operations Covered by a
Consolidated (Wrap-Up) Insurance Program
Limited Exclusion




Exterior Insulation and Finish
Systems Exclusion




Construction Management
Errors and Omissions Exclusion




Engineers, Architects or
Surveyors Professional Liability




Practice Point

» Know the Endorsements and Exclusions that
impact your Client’s work
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Concurrent Cause Doctrine

» Sebo v. American Home Assurance, 2016 WL
7013850 (Fla. Dec. 1, 2016)

> “[wlhen independent perils converge and no single
cause can be considered the sole or approximate
cause, it is appropriate to apply the concurring
cause doctrine.”
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Who Should be Named as an

Additional Insured?

» OWNERS
» GENERAL CONTRACTORS

» SUBCONTRACTORS IF THEY HAVE LOWER-
TIER SUBCONTRACTORS ON PROJECT
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WHY BE NAMED AS AN
ADDITIONAL INSURED?

» Obtain the same benefit as the insured with
respect to defense of suit and coverage
Issues

» Assure that indemnification-type obligations
are funded
- Broad Form
> Intermediate Form
> Limited Form
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Indemnification Continuum

Common Law Indemnification

(Indemnitee 100% faultless)

Intermediate Form

(“in whole or in part” by Indemnitor)

Limited Form

(to the extent of Indemnitor’s
negligence)

Broad Form

(“in whole or in part by
Indemnitee” i.e., sole negligence
of indemnitee)




Old Additional Insured

Endorsements

» MUST OBTAIN ENDORSEMENT BECAUSE
CERTIFICATE OF INSURANCE NOT BINDING

» COMPLETED OPERATIONS/BROAD FORM
INDEMNIFICATION
- CG 201011 85
- CG 20371001

» ONGOING OPERATIONS/BROAD FORM
INDEMNIFICATION
- CG 20710 10 01

\



WHO IS AN INSURED (Section II) is amended to include as an insured the
person or organization shown in the Schedule, but only with respect to
liability arising out of "your work" for that insured by or for you.




Section II - Who Is An Insured is amended to include as an insured the person or organization shown in the Schedule,
but only with respect to liability arising out of "your work" at the location designated and described in the schedule of
this endorsement performed for that insured and included in the "products-completed operations hazard".




A. Section I1 - Who Is An Insured is amended to include as an insured the person or organization shown in the Schedule, but
only with respect to liability arising out of your ongoing operations performed for that insured.

B. With respect to the insurance afforded to these additional insureds, the following exclusion is added:

2. Exclusions

This insurance does not apply to "bodily injury" or "property damage" occurring after:
(1) All work, including materials, parts or equipment furnished in connection with such work, on the project (other
than service, maintenance or repairs) to be performed by or on behalf of the additional insured(s) at the site of the
covered operations has been completed; or
(2) That portion of "your work" out of which the injury or damage arises has been put to its intended use by any
person or organization other than another contractor or subcontractor engaged in performing operations for a
principal as a part of the same project.




2004 Additional Insured

Endorsements

» COMPLETED OPERATIONS/INTERMEDIATE
FORM INDEMNIFICATION
- CG 2037 0704

» ONGOING OPERATIONS/INTERMEDIATE FORM
INDEMNIFICATION
- CG 2010 0704

\



Section |l - Who Is An Insured is amended to include as an additional insured the person(s) or
organization(s) shown in the Schedule, but only with respect to liability for “bodily injury” or “property
damage” caused, in whole or in part, by “your work” at the location designated and described in the
schedule of this endorsement performed for that additional insured and included in the “products
completed operations hazard".




20 10 ed. 07 04:

in the performance of your ongoing operations
for the additional insured(s) at the location(s)

designated above.

include as an additional insured the person(s) or
organization(s) shown in the Schedule, but only
with respect to liability for "bodily injury”,
"property damage” or "personal and advertising
injury” caused, in whole or in part, by:

1. Your acts or omissions: or
2. The acts or omissions of those acting

on your behalf;




2013 Additional Insured

Endorsements

» COMPLETED OPERATIONS-
INTERMEDIATE/LIMITED/OTHER? FORM
INDEMNIFICATION
- CG 2037 04 13

» ONGOING OPERATIONS-
INTERMEDIATE/LIMITED/OTHER? FORM
INDEMNIFICATION
- CG 2010 0413

\










Structure Of The CGL Policy - The Path To Coverage
Can Be Frustrating If You Are Stopped By An Exclusion




WRAP, OCIP AND CCIP
INSURANCE

» Policy obtained to insure most of the project
participants - owner, general contractor and
subcontractors
- General Liability
- Workers Compensation

> Property Coverage
> Builders Risk
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Disadvantages

» Coverage typically ceases when the project is
completed

» High deductibles
» High administrative costs

» Contractors’ CGL Policies may have
exclusions for projects that are covered by
Wrap, OCIP or CCIP policies, resulting in
uninsured exposure from completion through
the 10-year statute of repose

—



Public Projects Are Governed By
Section 255.0517, Fla. Stat.

» Estimated total cost of Project is:
> $75 million or more

> $30 million or more, if for construction or
renovation of two or more public schools during a
fiscal year

> $10 million or more if for one public school

» Program maintains completed operations
coverage, if commercially reasonable, but for
no less than 10 years

\



Public Projects Are Governed By
Section 255.0517, Fla. Stat.

» Program cannot prohibit contractor from
purchasing additional insurance

» The deductible cannot exceed $1 million
per occurrence
» Public body responsible for deductible

» Exemptions
- FDOT Projects
- OCIPs issued before October 1, 2004; or
> Public Projects advertised before October 1, 2004

\



Thank you
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