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1. 95.11(3)(c) - Deconstruction of the Statute
95.11 Limitations other than for the recovery of real property.—Actions other than for recovery of real property shall be commenced as follows:
(3) WITHIN FOUR YEARS.—
[bookmark: _Hlk497912738](c) An action founded on the design, planning, or construction of an improvement to real property, with the time running from the date of actual possession by the owner, the date of the issuance of a certificate of occupancy, the date of abandonment of construction if not completed, or the date of completion or termination of the contract between the professional engineer, registered architect, or licensed contractor and his or her employer, whichever date is latest; except that, when the action involves a latent defect, the time runs from the time the defect is discovered or should have been discovered with the exercise of due diligence. In any event, the action must be commenced within 10 years after the date of actual possession by the owner, the date of the issuance of a certificate of occupancy, the date of abandonment of construction if not completed, or the date of completion or termination of the contract between the professional engineer, registered architect, or licensed contractor and his or her employer, whichever date is latest. Completion of the contract means the later of the date of final performance of all the contracted services or the date that final payment for such services becomes due without regard to the date final payment is made.
Limitations:
[4 years] running from date of:
1. actual possession of the owner
2. issuance of a certificate of occupancy
3. abandonment of construction if not completed
4. the date of completion or termination of the contract between the professional engineer, registered architect, or licensed contractor and his or her employer
5. if latent time the defect is discovered or should have been discovered
Repose:
within 10 years after date of:
1. actual possession by the owner
2. issuance of a certificate of occupancy
3. abandonment of construction if not completed
4. the date of completion or termination of the contract between the professional engineer, registered architect, or licensed contractor and his or her employer
5. if latent time the defect is discovered or should have been discovered

2. 2017 Concern – When is the Contract “Completed?”
a. Cypress Fairway Cond. v. Bergeron Constr. Co. 164 So. 3d 706 (Fla. 5th DCA 2015).
i. The trial court granted summary judgment against the condominium association bringing a construction defect claim based on application of the ten-year statute of repose. The association asserted that the underlying contract with the defendant was never “completed” until payment was actually made for the work.  The appellate court in Cypress agreed with this position, finding that completion of the contract requires performance by both sides, and reversed.
b. In response to Cypress House Bill 377, Chapter 2017-101 Law of Florida was passed in 2017.
i. Change added “Completion of the contract means the later of the date of final performance of all the contracted services or the date that final payment for such services becomes due without regard to the date final payment is made.”
ii. “Completion of the contract” is now based on date payment is due, not when paid in addition to completion of the contracted work under the contract.
3. 2018 Concern – When is Work Under the Contract Completed?
a. Busch v. Lennar Homes, LLC 219 So. 3d 93 (Fla. 5th DCA 2017).
i. The trial court dismissed a homeowner’s construction defect complaint with prejudice based on application of the statute of repose.
ii. Issue on appeal: whether the factual allegations in the complaint establish that limitations or repose applies.
iii. The lawsuit was filed more than ten years after closing. The builder moved for dismissal claiming the contract was completed at closing and invoking repose.
iv. The contract provided for two inspections prior to closing. The first inspection was to identify defects and prepare a punchlist. The second inspection was to verify if all punchlist items were completed. Items not fixed by the time of the second inspection could be corrected by the builder within a reasonable time after closing.
v. Because the possibility existed that the builder performed or was required to perform work after the closing date, the closing was not a definitive time for completion of the contract and therefore factual inquiry was required by the trial court. The matter could not be adjudicated on the complaint alone, and the dismissal was reversed.
b. Senate Bill 536 (2018)
i. Lines 49-53:
[image: ]
ii. The proposed language is a response to Bush v. Lennar. The sponsor interprets the case as determining substantively that punchlist work actually extended the repose period in that case.
iii. Bill language confuses final government inspection required by building code with completion of contractual obligations.
iv. Bill presumes that Florida has adopted the “continuing repair” doctrine by common-law.
(1) [bookmark: _GoBack]See. Alexander v. Suncoast Builders 837 So. 2d 1056 (Fla. 3rd DCA 2002). Patent defect claim was not barred by statute of limitations, because the claim was brought within four-years of abandonment of work. The court recognized that continuing repair doctrine was not a basis for tolling, but found that it was not applicable in the instant case.
4. Third Party Claims and Statute of Repose
a. Case law has distinguished the limitation provisions in s. 95.11(3)(c) from the repose provisions in the same section.
i. Sabal Chase Homeowners Ass’n v. Walt Disney World Co. 726 So. 2d 796 (Fla. 3rd DCA 1999).
(1) Majority in Sabal Chase: in the context of determining if the tolling under s. 718.124 Fla. Stat. applied,  distinguished the repose provisions in s. 95.11(3)(c) from the limitations provisions.
(2) Dissent in Sabal Chase: interpreted “statute of limitations” to include statutes of repose, citing Black’s Law Dictionary and applying statutory interpretation in the manner that would result in the longest period.
b. Basis for third-party claims:
i. Contribution. Right of one tortfeasor to collect from a joint tortfeasor to pay his or her share of the damages paid to the injured party. 
(1) Governed in Florida by s. 768.31 Fla. Stat. Uniform Contribution Among Tortfeasors Act.
(2)  Tortfeasor seeking contribution must commence contribution action within one-year after discharging common liability claim.
ii. Indemnity (Common Law or Contractual). The duty, under common law or contract, to make good any loss, damage, or liability incurred by another party.
iii. Subrogation. Subrogation is the substitution of one person in the place of another with reference to a lawful claim or right.
(1) Florida recognizes  two types of subrogation: conventional subrogation and equitable or legal subrogation. Conventional subrogation arises or flows from a contract between the parties establishing an agreement that the party paying the debt will have the rights and remedies of the original creditor. Intervest Constr. of Jax, Inc. v. Gen. Fid. Ins. Co., 133 So. 3d 494, 504 (Fla. 2014)
(2) The doctrine of equitable subrogation is not created by a contract, but by the legal consequences of the acts and relationships of the parties. Dade Cty. Sch. Bd. v. Radio Station Wqba, 731 So. 2d 638, 640 (Fla. 1999).
c. Historically, indemnity claims run from the time the indemnitee pays a judgment or makes a voluntary payment on its legal liability.
d. Developers Sur. & Indem. Co. v. Italian Cast Stone, Inc. 2017 U.S. Dist LEXIS 118931 (U.S. District Court, Middle District of Florida 2017)
i. In this case a subcontractor executed an indemnity agreement to procure bonds. The contractor sued the subcontractor—alleging defective work—as well as the bond company in state court. The bond company settled the state court action by payment of $250,000, but reserved its indemnity claims against the subcontractor. The subcontractor also agreed to pay $150,000 in partial settlement to the bond company but ultimately failed to pay the full settlement amount. This led the bond company to sue for breach of the settlement agreement for the balance due and for enforcement of the indemnity agreement to recover the $250,000 it paid to settle the claims brought by the contractor. The subcontractor moved to dismiss the bond company’s suit as time-barred.
ii. The federal court rejected the bond company’s argument that the 5-year limitation applied for breach of an indemnity contract, finding that the indemnity contract related to the improvements to real estate, making s. 95.11(3)(c) applicable. Therefore the limitation period was 4-years running from the date the bond company made the payments it was seeking to recover.
e. State v. Echeverri 736 So. 2d 791, (Fla. 3rd DCA 1999).
i. In a case arising out of a wrongful death action from a state road exit ramp accident, the State of Florida asserted a claim for indemnity and for contribution against the general contractor and designer. The trial court dismissed the State’s cross-claim based on s. 95(11)(3)(c) Fla. Stat. statute of repose.
ii. The court ruled that contribution claims are subject to the statute of repose if they arise out of the design, planning, or construction of an improvement to real property.
iii. The ruling appears to extend to a claim under indemnity; however, the court noted that there was no basis for an indemnity claim in the case under review.
f. Senate Bill 536 (2018)
i. Lines 38-43:

ii. Bill seeks to give defendants a window to bring downstream claims that might be barred by repose.
5. Chapter 558 Amendments in 2018
a. Senate Bill 680 (2018)
i. Line 28: Requires claim to be “personally signed.”
ii. Line 54: Requires claimant and any consultants to be “physically present at the inspection.”
iii. Line 104: Makes downstream notices mandatory.
iv. Line 116: Provides that acceptance and rejection of offers must be personally signed.
v. Line 122: If claimant rejects an offer, the claimant must demand mediation. Provides procedure for mediation and payment by the party making the offer. Notably, the requirement for mediation is triggered by rejection of the offer, but a demand for mediation tolls the obligation to accept or reject the offer.
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or her employer, whichever date is latest. However,

counterclaims, cross-claims, and third-party claims that arise

out of the same transaction or occurrence and are the basis for

an action previously brought may be commenced up to 45 days

after service of process upon the party asserting such claims,

even if such claims would otherwise be time barred.





