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STATE AND FEDERAL APPELLATE DECISIONS:  

Stasinos v Department of Business and Professional Regulation, 41 Fla. L. Weekly D2317 (Fla. 4th DCA 2016)(2016 WL 5940053): If you make a claim to the Homeowners’ Construction Recovery Fund at the Department of Business and Professional Regulation, you should be aware that there is a one year statute of limitations.  Section 489.141(1) (f), Florida Statutes, provides that a claim must be “made within 1 year after the conclusion of any civil, criminal, or administrative action or award in arbitration based on the act.”  In this case the claim to the Fund was made two years after entry of judgment but within one year after the conclusion of an intervening bankruptcy filing by the contractor.  The appellate court found that the bankruptcy case was a “civil action” under the meaning of the statute.

Ed. Note:  Prior to July 2004, the statute of limitations for a claim to the Fund was measured from the date the contractor violated the statute, even if the resulting civil claim was not concluded.  See Free v. Construction Industries Recovery Fund, 729 So. 2d 980 (Fla. 2d DCA 1999).

Best Drywall Services, Inc. v. Blaszczyk, 2016 WL 6246701 (Fla. 2d DCA October 26, 2016): The contractor testified at trial to five different dates that the work was finally completed, some within the 90 day window required for the lien law and some outside that window.  The trial judge then took this issue away from the jury and granted a directed verdict on the contractor’s claim of lien.  The appellate court reversed on the grounds that the conflicts in the evidence created a factual issue that must be determined by the jury.  

Gator Boring & Trenching, Inc., v. Westra Construction Corp., 2016 WL 5807805 (Fla. 2d DCA October 5, 2016): Whether a claim of lien is fraudulent or not requires a finding of intent and is therefore a question of fact to be decided at trial.  See e.g. J.W. Rolle Dev. Corp. v. Newman, 910 So. 2d 349, 350 (Fla. 4th DCA 2005).  The instant case affirms this rule even when the claim of lien includes $676,556.90 for additional costs for changed conditions that are found to be not recoverable under the contract.  The trial court granted summary judgment against the subcontractor on the additional costs included in its claim of lien because the extra work was not legally recoverable under the contract, the amount was not a minor amount, and there was no evidence the subcontractor consulted with counsel.  The appellate court reversed because of the lack of evidence of intent.

Ed. Note: This case was handled by two attorneys who are Board Certified in Construction Law.  There is an interesting section in this decision on appellate jurisdiction.


DOAH ORDERS (if any):

Department of Financial Services, Division of Workers’ Compensation v. Donald Kehr d/b/a JNK Framing, Inc.  DOAH Case No. 16-1986, Recommended Order was entered on August 10, 2016, following the Recommended Order that had been entered on July 19, 2016, in the Soler & Son Roofing case (DOAH No. 15-7356), by holding that the employer’s period of noncompliance with Workers’ Compensation Insurance coverage for purposes of determining an assessment penalty could not be based solely on the statutory 2-year period of “imputation” in the absence of actual proof, because of the department’s “unsustainable interpretation” that Rule 69L-6.028(2) created an evidentiary presumption. Exceptions and Objections to Exceptions have been filed with the agency, which is expected to issue a Final Order at any time.

Department of Business and Professional Regulation v. Michael E. Seamon, DOAH Case No. 16-2845PL, Recommended Order was entered on October 5, 2016, finding that the scope of a pool contractor’s license did NOT include replacement of equipment consisting of pool lighting. Exceptions and Objections to Exceptions have been filed, and a Final Order is expected to be approved by the Construction Industry Licensing Board in January 2017.

Editor’s Note: The board held a joint workshop with the Electrical Contracting Licensing Board on October 28, 2016, in Daytona Beach on a Petition for Rulemaking filed by the Florida Pool and Spa Association, requesting clarification of the scope of a pool contractor’s license with regard to replacing pool equipment that is operated by electricity. See: DBPR v. Michael Seamon DOAH case cited above.

AGENCY REGULATIONS: 

A. Department of Business and Professional Regulation: 
	
1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

(a) Rule Changes (if any): 

Rule 61G4-15.001 “Qualification for Certification:
The board has proposed changes regarding the statutory terms “active experience” and “proven experience,” as used in subsections (2) and (3) for Division I license applicants, to exclude work on certain accessory structures (storage, utility, agricultural building, barns, aircraft hangers, carports, garages, sheds, silos, tanks, towers), and for any work which is exempted from licensure under section 489.103.

Editor’s Note: The initial proposed changes to this rule as approved by the board were objected to by the Joint Administrative Procedures Committee in December 2015, based primarily on the board’s attempt to require that all such experience be on “habitable” structures.

Rules 61G4-21.002 (“Definitions”) and 61G4-21.003l (“Filing Claims”):
The board has proposed changes to these rules regarding the Florida Homeowners’ Construction Recovery Fund” to reflect 2016 legislative changes that will once again INCLUDE Division II contracts entered into after July 1, 2016.
Practice Tip: ALL Division II contracts entered into after July 1, 2016, the Recovery Fund notice MUST be included.

(b)  Petitions for Declaratory Statement (if any):

	Sarah J. Keith/Apex Piping Systems, Inc. – Petition filed on May 27, 2016, seeking a determination of the applicability of section 489.105(3) as it relates to the operations of a bulk storage plant and the type of license necessary to conduct such work. By order entered on September 20, 2016, the board declined to answer because petitioner was not a substantially affected person and had no standing.

	Daniel Arguelles – Petition filed on May 7, 2016, seeking a determination of the applicability of section 489.105(3) to the installation of a hybrid solar roof and whether a Division I contractor or roofing contractor are qualified to install a Pex tubing array. By order entered on September 20, 2016, the board declined to answer because the subject relates to an ongoing controversy and is addressed by the statutes.

 (c)  Petitions for Variance or Waiver (if any): 

Nolan Carl Sweeting – Petition filed on May 11, 2016, seeking a waiver of the rule requiring a passing score on the contractor’s examination (until December 31, 2016). By order entered on September 20, 2016, the petition was denied for failure to demonstrate a substantial hardship.

Scott Douglas Chambers – Petition filed on July 15, 2016, seeking a waiver of the financial responsibility and stability requirements of Rule 61G4-15.006 in order to change the status of the petitioner license to that of a certified pool/spa servicing contractor. By order entered on September 29, 2016, the petition was denied for failure to demonstrate a substantial hardship.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC;

(a)   Rules Changes (if any): Rule 61G6-10.002 regarding Violations and Penalties is proposed for amendment to update 2016 legislative changes.

(b)   Petitions for Declaratory Statement (if any): None noticed.

(c)   Petitions for Variance or Waiver (if any): None noticed.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

(a) Rules Changes (if any): None noticed.

(b) Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed.
4. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

(a) Rules Changes (if any): 

Rule 61G15-22.001 and 22.002, regarding renewals and active/inactive status of licenses, is being amended by adopting new forms, including a specific designation for inactive status. 

Rule 61G15-30.003, regarding minimum requirements for engineering document, is being amended to add applicable “standards” and codes” in affect at the time the documents are signed, sealed and dated (in lieu of just the Florida Building Code), and identification of the edition and effective date the documents are intended to conform.

 (b)  Petitions for Declaratory Statement (if any): None noticed.

(c)    Petitions for Variance or Waiver (if any): 

Manoj Tadhani – Petition filed on August 1, 2016, seeking a waiver from Rule 61G15-20.007(3) requiring that CLEP courses be used to satisfy educational deficiencies in General Education but not in Math and Basic Science, granted by order filed on September 14, 2016.

Raghavender Joshi – Petition filed on August 3, 2016 seeking a waiver of Rule 61G15-20.007(1) (b) requiring that applicants for licensure with non EAC/ABET accredited degrees demonstrate 9 hours of general education credit, was denied by order filed on September 13, 2016, for failure to meet the purpose of the underlying statute by other means and for failure to demonstrate hardship.

Henry C. Hillman, Jr. – Petition filed on April 13, 2016 seeking a waiver of Rule 61G15-35.003 and licensure as a special inspector of threshold buildings, was granted by order filed on September 14, 2016.

5. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

(a)   Rule Changes: Rule 61G19-10.001 has been noticed for rule development to delete the inactive certificate renewal fee.

(b)   Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed

6. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues, but is specifically authorized to issue declaratory statements interpreting sections of the code. HOWEVER, the Department of Health is authorized to determine variance from the code as to public swimming pools.
] 

Note: The current Florida Building Code is the 5th edition (2014), which became effective on July 1, 2015.

(a) Rule Changes (if any): Rule 61G20-1.001, to adopt changes to the 5th edition (2014) of the Florida Building Code, to comply with Chapter 2016-129, Section 34, Laws of Florida, with regard the Energy Conservation volume, effective on October 13, 2016, will be taken up on October 13th at the Hilton University Conference Center in Gainesville, beginning at 8:30 a.m. 

(b) Petition(s) for Declaratory Statement (if any):

Kathleen A. Wilkes – seeking a determination of whether Section 553.503(6), F. S. regarding handicap accessibility and requiring removal of barriers at common entrances or emergency exits of business establishments, is an exception to the federal handicap accessibility requirements. Note: This petition appears to be a complaint that the City of Pensacola is not properly enforcing the state statute. 

Conquest Firespray, LLC – seeking clarification of the applicability of Chapter 7, 9 and 10, Florida Building Code, Building volume, as to symmetry requirements for fire resistive testing for different modes of construction. 

Bliss & Nyitray, Inc. – seeking clarification of the applicability of Chapters 2 and 16, Florida Building Code, Building volume, as to the proper live load for an upper level hotel corridor that also serves as exit access to the exit stairway. 

Feasterco Construction, Inc. – seeking clarification of the applicability of Chapter, Florida Building Code, Building volume, as to whether a compliance NFPA 13R system in a transient lodging facility with interior corridors is also protected under 903.3.1.2, NFPA 13R.

GL Homes – seeking clarification of the applicability of Section R202 & R302.1, Florida Building Code, Residential volume, as to whether the definition of “townhouse” is contrary with regard to zero lot line provisions and fire separation distance.

(c) Petitions for Variance or Waiver (if any): None noticed.

(d) Petitions for Interpretation of Building Code (if any): None noticed.

C. Department of Financial Services:

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

Division of Workers’ Compensation – Chapter 440 and 69L FAC: 

(a) Rule Changes (if any):

Rule 69L-6.028 – clarification of time periods of employer non-compliance for penalty calculations and imputation of employer’s payroll.

Rule 69L-6.035 – defines remuneration for purposes of determining payroll to include 50% of non-receipted expense reimbursements, and 80% of cash withdrawals from the business account; the proposed change also assigns the highest compensation classification under certain circumstances.

Note: these changes are in direct response to the two (2) DOAH cases described in this report, and are likely to be challenged. However, this case also emphasis the need for every construction business to keep and maintain the business records required by the department rules. 

(b) Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed.


Legislative Action:  There is nothing to report at this time; the next regular legislative session is due to commence on March 7, 2017 for 60 consecutive calendar days. No bills will be filed prior to the General Election on November 8, 2016, except Senate Claims bills that are required to be filed no later than August 1, 2016; as of that date, nine (9) such bills have been filed.
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Respectfully submitted,
Fred R. Dudley, Esq.
Steven E. Sellers, Esq.
Dudley, Sellers, Healy & Heath, P. L.
Tallahassee, Florida
November 14, 2016
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