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I. Small Business Administration (SBA) Publishes Final Rule Implementing the National Defense Authorization Act of 2013

On May 31, 2016, the Small Business Administration (SBA) published a final rule amending its regulations implementing the National Defense Authorization Act (NDAA) of 2013.  The full rule can be found in the Federal Register at 81 Fed. Reg. 32,451.  The new rule became effective on June 30, 2016.
  
		Key Changes affecting construction contractors  include:
· Limitations on subcontracting
· Subcontracting Plans
· Affiliation rule
· Joint Ventures
· Size Protests and NAICS appeals 


Limitations on Subcontracting.

Prior Rule:	Small Business Prime must perform certain percentage of the cost of the total direct labor of the contract.

New rules:   On construction contracts, the new Limitation on Subcontracting provisions restrict a small business prime contractor from subcontracting more than 85% of the “amount paid by the government to firms that are not similarly situated” and states that the cost of materials are excluded from the calculation.  13 C.F.R. §125.6(a)(3).  A similarly situated entity is defined as “a subcontractor that has the same small business program status as the prime contractor.”  13 C.F.R. §125.1. 

The final rule also creates an exception to the ostensible subcontractor rule for a prime contractor and its similarly situated subcontractor.  Under the SBA’s affiliation rules, a small business prime contractor and its ostensible subcontractor were deemed to be in a joint venture, and as a result, affiliated.  An ostensible subcontractor is one that performs the primary and vital requirements of a contract or a subcontract upon which the prime contractor is unusually reliant.  The new exception will permit a small business prime contractor to avoid the risk of affiliation with a subcontractor if that subcontractor is similarly situated, even if the subcontractor performs the primary and vital requirements of the contract or the prime contractor is otherwise unduly reliant upon the subcontractor.


Joint Ventures

The new language allows for a joint venture exception for two or more companies if they are both small businesses, as long as neither is above the size standard for the NAICS code of the award.  Previously, joint ventures were allowed teams of one mentor and one protégé under the SBA’s Mentor-Protégé Program, “bundled or consolidated requirement[s]” of any amount, other procurements with a receipts based size standard where the amount (with options) exceeds half of the size standard for the NAICS code of award or an employee-based size standard where the amount exceeds $10 million (with options).

Affiliation

Section §121.103(f) now clarifies what specific connections between parties will result in the presumption of an affiliation.  The connections listed include the familial ties of marriage and civil unions, parents, children and siblings, with the added element of transactions between the business entities they own.  Alternatively, when at least 70% of a company’s revenues over the previous three fiscal years come from another entity, the SBA will presume a connection on the basis of economic dependence.  Regulations state that the presumption of affiliation is rebuttable by documentation of independence between the parties.

Subcontracting Plans

The new regulation indicates that the Government will note on a past performance evaluation the contractor’s failure to make a good faith effort to follow its small business subcontracting plan or provide a corrective action plan “after receiving a marginal or unsatisfactory rating for its subcontracting plan performance,” and will report the contractor’s information to the SBA’s Area Director. The new rule also mandates that prime contractors inform small businesses when they have been selected for a potential subcontract, prior to using the subcontractor’s name in a proposal, offer or subcontracting plan to be submitted to the Government.  The notice must be provided in writing to each potential subcontractor.  The new rule also permits subcontractors to report possible incidents of fraud or bad faith behavior by a prime or subcontractor, in relation to subcontracting plans.

Size Protests

The SBA indicates that parties may only file a size protest when they are in consideration or selected for award.  There is no standing for contractors eliminated due to “non-responsiveness, technical unacceptability or [being] outside of the competitive range.”  This change codifies decisions by the SBA Office of Hearings and Appeals and clarifies the wording of the regulations.

II. False Claims News

Report from http://www.mycentraljersey.com/story/news/crime/jersey-mayhem/2016/07/06/cranford-woman-pleads-accepting-kickbacks/86768128/

Carol Sanzo, 69, admitted to accepting bribes in exchange for using her company as a "straw" contractor that allowed nonminority-owned firms to circumvent regulations for federally funded transportation projects. Sanzo owned Sanzo Ltd., a broker and supplier of construction materials that operated as a Disadvantaged Business Enterprise. Between 2008 and July 2011, Sanzo admitted she acted as a pass-through between a prime contractor and non-Disadvantaged Business Enterprise fuel provider on the Willis Avenue Bridge Project in New York. In order to go around the Disadvantaged Business Enterprise requirements, Sanzo allegedly submitted documents that falsely represented her company was providing the fuel to the bridge project when actually it was being supplied by a non Disadvantaged Business Enterprise fuel company.
 
Sanzo is scheduled to be sentenced Oct. 18. She is facing 20 years in prison and a $250,000 fine.





http://patch.com/illinois/burrridge/contractor-willowbrook-convicted-defrauding-women-owned-business-program

The owner of a certified Women’s Business Enterprise was convicted of fraud for falsifying paperwork that said her business worked on projects it didn’t work on.
After a four-day trial, a federal jury convicted Elizabeth Perino, 62 of Willowbrook, of mail fraud and three counts of wire fraud.  The maximum sentence for the conviction is 80 years in prison. Perino let her business, Perdel Contracting Co. be claimed as a subcontractor on city projects so a general contractor could say it assigned part of the work to women-owned businesses. 
Perdel Contracting Co. expected to be paid an amount equal to a percentage of the work Perino fraudulently claimed it performed, though the company didn’t actually work on the projects.
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