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Reminder: We have discontinued reporting on Department of Health, Department of Environmental Regulation and Department of Financial Services (except for Workers’ Compensation Division), as well as the following areas under DBPR: Division of Restaurants, Landscape Architecture, Geology, Home Inspectors and Asbestos.
	

STATE AND FEDERAL APPELLATE DECISIONS:

Gray v Mark Hall Homes, 2016 WL 459436 (Fla. 2nd DCA 2016)

This case applies the Grossman measure of damages for loss of value.  A homeowner sued her contractor for construction defects in her new residence.  At trial the homeowner presented the testimony of a general contractor, realtor, and home inspector, none of which were qualified to testify as experts, but each of which gave lay opinion testimony with no objection by the contractor.  The testimony of these three witnesses was sufficient to establish that the residence should be bulldozed because the cost to repair would not justify the result.  The jury awarded the homeowner the $168,000 she contracted to pay for the residence, but the trial court directed a verdict for the contractor and limited the damages to the $16,000 paid by the homeowner for repair of a balcony.

On appeal, the Second District Court of Appeal cited Grossman Holdings Ltd. v. Hourihan, 414 So.2d 1037 (Fla. 1982), and its adoption of the Restatement (First) of Contracts’ rule that, in a case where the cost of repairs would constitute economic waste, the measure of damages is “the difference between the value that the product contracted for would have had and the value of the performance that has been received.”  The Court held that the lay opinion of the three witnesses was sufficient evidence for a complete loss of value and reversed with instructions to reinstate the jury’s verdict.  The contractor argued that the evidence was gratuitous lay opinion and therefore insufficient, but the Court held the argument was waived when the contractor failed to object.

Editor’s note:  There is no discussion in the opinion concerning proof of the value of the residence that the homeowner contracted for.  It appears the Court assumed the contract price is the same as the contracted-for value.  

Brock v Garner Window & Door Sales, Inc., 2016 WL 830452 (Fla. 5th DCA 2016)

Does the four-year statute of limitations for construction of improvements to real property benefit unlicensed contractors or only those who are practicing in compliance with state licensing law?  Two judges from the Fifth District Court of Appeal interpreted section 95.11(3)(c), Fla. Stat., to apply whether the contractor is licensed or not while one judge penned a compelling dissent.  The case turned on application of the rules of statutory interpretation.  Section 95.11(3)(c) provides that the four-year limitations period begins on the latter of four dates, one of which is the “date of completion or termination of the contract between the . . . licensed contractor and his or her employer.”   (Emphasis added).  The two-judge majority held that this language does not limit the type of actions the statute applies to.

All three judges also held that section 489.128, which prevents an unlicensed contractor from enforcing a contract, does not prevent an unlicensed contractor from defending against an action to enforce a contract by the owner by asserting a statute of limitations defense.

DOAH ORDERS (if any):

Department of Business and Professional Regulation, Construction Industry Licensing Board v. Requejo, Case No. 15-7339PL: 

Recommended Order entered on March 17, 2016, finding that respondent assisted an unlicensed person in the unlicensed practice of contracting by applying for a permit to perform construction work under contact with the owner and the unlicensed person, and recommending six (6) months suspension of license, probation as determined by the board, a $7,000 fine and restitution of $3,500. 

Editor’s Note: While the licensee did not appear at the final hearing in this case, the recommended order is a good indication of the types of sanctions that can be expected in such cases, making it critical that the contract bear the name of the licensee or the business entity qualified a licensee at the time the contract is entered into.

AGENCY REGULATIONS: 

A. Department of Business and Professional Regulation: 
	
Editor’s Note: Each agency has been requested to review all existing rules to identify any that can be repealed as redundant, provided for by statute or unnecessary. For that reason many of the rule changes reported herein are for the purpose of being REPEALED.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

(a) Rule Changes (if any):

Rule 61G4-12.011(2), regarding the items of work that are not exempted from licensure under section 489.103(9) [“casual, minor, or inconsequential], is to be clarified, but the preliminary text of this rule change is not yet available.

Rule 61G4-15.001, regarding qualifications for work experience and verification, has been amended by the board, but have been objected to the Joint Administrative Procedures Committee (“JAPC”) by letter dated December 15, 2015, and the rule changes are not effective until these objections have been addressed (perhaps at the board’s April meeting).

Rule 61G4-15.032(1)(a), regarding Certification of Swimming Pool Specialty Contractors, is being amended to clarify that the scope of work under these licenses does not limit the scope of work that can otherwise be performed by Division II pool and spa contractors. Notice of rule adoption by the board has not yet been published.

(b)  Petitions for Declaratory Statement (if any):

	John Senninger – Petition filed on June 23, 2015, seeking a determination of whether the installation of a conveyor system requires a license. The board’s order, entered on October 28, 2015, declines to answer the petition due to the petitioner’s lack of standing, is not substantially affected and does not relate to a particular set of circumstances.

	Mark Hickinbotham – Petition filed on September 21, 2015, seeking a determination of whether the owner or the contactor is responsible for determining the proper licensure status of contractors and subcontractor, was denied by order entered in February 4, 2016, for failure to cite applicable statutes, rules or orders, and because it sought to determine the conduct of another person.

	Mark Hickinbotham – Petition filed on October 9, 2015, seeking a determination of the type of license required for the installation of temporary sewerage piping onsite, was denied by order entered in February 4, 2016, because the question is answered by the statutes.

	Mark Hickinbotham – Petition filed on October 12, 2015, seeking a determination of the type of license required to install various plumbing appliances, was denied by order entered in February 4, 2016, because the question is answered by the statutes.

Michael Jones – Petition filed on October 7, 2015, seeks a determination of what licensing requirements are to perform athletic filed construction. No order yet.

Donnie S. Herron – Petition filed on October 13, 2015, seeking a determination of how much sheathing a licensed Roofing Contractor is allowed to replace (by percentage). No order yet.

Frank Russo – Petition filed on October 15, 2015, seeking a determination of whether a General or Building Contactor can complete a swimming pool surface with marcite or other coating, waterline and step re-tile, detect pool leaks with or without repairs, perform new plumbing or re-plumbing, set new or change-out pool equipment, or perform deck renovation. This petition was heard at the board’s January meeting, and an order issued on March 31, 2016, denying the petition for lack of reference to a particular set of circumstances and because it seeks to determine the conduct of another person.

Seth G. Simmons/SGS Contracting Services – Petition filed on November 6, 2015, seeking a determination of type of licensure required for installation of a pre-engineered and pre-fabricated PVC or fiberglass ductwork for an odor control system at a wastewater treatment facility. At the board’s February 12th meeting the board declined to answer this petition based on a lack of specific circumstances.

David England/Campbellsville Industries, Inc. – Petition filed on November 30, 2015, seeking a determination of whether a “Specialty Contractor” category of “Steeple/Cupola Installer” can be created. This petition heard at the board’s January meeting, and an order was entered on March 31, 2016, denying the petition for lack of standing and because it is not the proper mechanism to initiate rulemaking.

John R. Banks/Banks Brothers Construction – Petition filed on December 21, 2015, seeking a determination of whether there is a license category for construction of tenant improvements. This petition is based on the board’s previous denial of a CGC license to the petitioner based on lack of work experience in the required work activities (which are based on structural improvements). At its February 12th meeting the board declined to answer this petition based on insufficient information and lack of signature on the petition.

Christopher Wright – Petition filed on December 30, 2015, seeking a clarification of the requirements for a Solar contractor licensure by endorsement, as well as the scope of such license. At its February 12th meeting the board declined to answer this petition because it is address in section 489.113(9), F. S.
Editor’s Note: Licensure by “endorsement” is not possible due to the stringent statutory requirement that each state’s examination be substantially the same; however, NO STATE (including Florida) will allow it’s examinations to be reviewed due to need for confidentiality.

Dave Lowell – Petition filed on January 28, 2016, seeking a determination of whether a Marine Specialty contractor’s license includes the wiring of the boat lift motors and power supply.

Editor’s Note: In the next few months it appears that the board may consider rule changes to address other electrical issues, such as replacement of pool lights, pool heaters and pool pumps by pool contractors. This petition is yet another example of how the board may apply section 489.134, which provides that a part II (Electrical or Alarm contractor) license is not required for work perform within the scope of a part I contractor’s license.

City of Port St. Lucie – Petition filed on February 5, 2016, seeking a determination of whether section 489.113(2) would apply to residential properties when a local construction licensing ordinance requires licensure, has been WITHDRAWN.

Gunster/Roger W. Feicht, Esq. – Petition filed on February 22, 2016, seeking a determination of whether there is a reporting deadline, statute of limitations or other time limitation to bar or otherwise limit a complaint based on the conduct of a contractor occurring in 2007, 2008 and 2009.
Editor’s Note: There is no such deadline or bar.

Charles Deathridge/Climbworks - Petition filed on February 8, 2016, by an “outdoor adventure company,” seeking a determination as to whether a license is required for the installation of ground anchors, utility poles and backfilling (such as for zip lines and aerial adventures.

Edgar L. Laney, Jr./Laney Company – Petition filed on March 17, 2016, seeking a determination of whether a Certified Underground Utility contractor is authorized to install water and sewer services to a modular home. Note: this petition indicates that St. Johns County denied petitioner a plumbing permit, so it’s likely this petition will be denied based on prior conduct, pending dispute and seeking a determination of the conduct of another person.

Richard Eric Smith – Petition filed on March 25, 2016, seeking a determination of the licensure requirements for the installation of pre-engineered or integrated equipment.

(c)    Petitions for Variance or Waiver (if any): 

Corrie Tomek Forman – Petition filed on September 1, 2015, seeking a waiver of the rule limiting examination results to four (4) years. No order yet entered.

Kent M. Kolovich – Petiton filed on September 15, 2015, seeking a waiver of the rule limiting examination results to four (4) years. By order of the board entered on February 4, 2016, the petition was denied for failure to demonstrate a substantial hardship.

Jose Manuel Ojeda, Jr. – Petition filed on October 1, 2015, seeking a waiver of the rule limiting examination results to four (4) years. By order of the board entered on February 4, 2016, the petition was denied for failure to demonstrate a substantial hardship.

Steve Winiarczyk – Petiton filed on October 23, 2015, seeking a waiver of the rule limiting examination results to four (4) years. By order of the board entered on March 31, 2016, the petition was denied for failure to demonstrate a substantial hardship.

Brooks Michael Myers – Petiton filed on October 30, 2015, seeking a waiver of the rule limiting examination results to four (4) years. By order of the board entered on March 31, 2016, the petition was denied for failure to demonstrate a substantial hardship.

Joseph Harper– Petition filed on January 14, 2016, seeking a waiver of the rule limiting examination results to four (4) years. No order yet entered.

Ryan Zurheide - Petition filed on March 16, 2016, seeking a waiver of the rule limiting examination results to four (4) years.
 
2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: This board is scheduled to meet on March 9-11, 2016, at Floriday’s Resort in Orlando.

(a)   Rules Changes (if any): Rule 61G6-8.001, regarding fees, is proposed to be amended to reduce fees for initial examination by $11.25, and for re-examination by $7.50.	

(b)   Petitions for Declaratory Statement (if any): None noticed.

(c)   Petitions for Variance or Waiver (if any): 

David Gray/Gray Brothers Electric, LLC - Petition filed on August 31, 2015, seeking a waiver of Rule 61G6-6.001, which specifies the examination requirements for Business Law, and seeking a determination that the exam administrated by the City of Ocala is similar. No order yet entered.

Danny M. Hicks – Petition filed on January 11, 2016, seeking a waiver of the rule that examination scores are valid only for a period of two (2) years.

Don Green – Petition filed on February 15, 2016, seeking a waiver of the rule that examination scores are valid only for a period of two (2) years.

Robert Aldridge Cole – Petition filed on February 29, 2016, seeking a waiver of the rule that examination scores are valid only for a period of two (2) years.

Benjamin Tucci – Petition filed on March 8, 2016, seeking a waiver of the rule that examination scores are valid only for a period of two (2) years.

Eric A. Neilinger – Petition filed on March 11, 2016, seeking a determination of whether under petitioner’s electrical license he can service, test and certify as operational, and replace low voltage fixtures, and whether that work can be performed by an condominium association’s maintenance employees.

Travis J. Bilskie – Petition filed on April 1, 2016, seeking a waiver of the rule that examination scores are valid only for a period of two (2) years.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

(a) Rules Changes (if any): None noticed.

(b) Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed.

4. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

(a)    Rules Changes (if any): 

Rule 61G15-18.011, regarding definitions, to incorporate changes to the Florida Building Code by reference. 

Rule 61G15-19.001 and 19.004, regarding grounds for disciplinary proceedings to clarify that renewal of a license without completion of statutorily required continuing education is a violation, and to create a penalty guideline for such violation.

Rule 61G15-35.003, regarding qualification program for Special Inspectors of Threshold Buildings, to update the required certifications by referencing the list in a different rule.

 (b)  Petitions for Declaratory Statement (if any): Mr. and Mrs. Tom Shoquist, seeking a determination of whether one-site inspections to determine the percentage of work completed and compliance with drawings and specifications on a new, permitted construction project, is required to be performed by a licensed engineer or architect.

(c)    Petitions for Variance or Waiver (if any): Nothing noticed.

5. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

(a)   Rule Changes: (if any): None noticed.

(b)   Petitions for Declaratory Statement (if any): None noticed.

(c) Petitions for Variance or Waiver (if any): None noticed.

6. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues, but is specifically authorized to issue declaratory statement interpreting sections of the code.
] 


Note: The current Florida Building Code is the 5th edition (2014).

(a) Rule Changes (if any): The commission has announced a series of meetings of its various Technical Advisory Committees (TACs) for the purpose of taking public input on changes to the 6th edition (2017) of the Florida Building Code to be held between April 1 and April 15 at the Gainesville Hilton.

(b) Petition(s) for Declaratory Statement (if any):

Stan Weaver & Co. – Petition seeks the agency’s opinion regarding the applicability of Section C403.2.6, Florida Building Code, Energy Conservation, to an air handling unit with a wrap-around heat pipe for dehumidification, is still pending but was scheduled to be heard by the commission on January 27th. No order has yet been published.

Broward County Board of Rules and Appeals – Petition seeks the agency’s opinion regarding the applicability of Section 301.15, Florida Building Code, Mechanical, as it applies to equipment other than air conditioning equipment, such as refrigeration units, fuel dispensers, water pumps and generators. No order has yet been published.

(c) Petitions for Variance or Waiver (if any): None noticed.

(d) Petitions for Interpretation of Building Code (if any): None noticed.



C. Department of Financial Services:

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

Division of Workers’ Compensation – Chapter 440 and 69L FAC: 

(a) Rule Changes (if any): None noticed.

(b) Petitions for Declaratory Statement (if any):
 		
KNN Trucking – requesting a change in classification code for purposes of calculating a penalty assessment made in connection with a stop-work order. A final order was entered on April 6th, denying the petition because it was based on prior actions and is related is pending litigation; however, the order suggested that a Petition for Waiver from the existing rule might be appropriate.

Circus Arts Conservatory, Inc. – seeking a determination if contracted performers meet the statutory definition of “employee,” or constitute independent contractors.

(c) Petitions for Variance or Waiver (if any): None noticed.


Legislative Action:  The following construction-related bills filed for consideration during the 2016 Regular Legislative Session, WERE PASSED AND SIGNED BY THE GOVERNOR: 


Bill No.	        Subject/Title                    LOF*	 Effective                  Notes________
86		Scrutinized Companies	2016-36   	Mar. 10, ‘16	Boycotts of Israel

124		Public/Private Partnerships	2016-153	July 1, ‘16	Adds schools/special
										Districts

126		P3 Public Records		2016-154	July 1, ‘16	Exempts proposals

193		Constitutional Amendment	N/A		Mar. 11, ‘16	Exempts solar and        
energy-saving devices 

273		Public Records		2016-20	July 1, ‘16	Exempts contractors

303		Unlicensed Activities		2016-79	July 1, ‘16	Waive $5 License fee

347		Utility Projects		2016-124	July 1, ’16	Cost Containment 
Bond Financing

350		School Purchasing		2016-31	July 1, ’16	Requires reviews

396		Non-Resident bond		2016-43	July 1, ’16	Repeals s. 57.011

416		Location of Utilities		2016-44	July 1, ‘16	Relocation costs

431		Firesafety			2016-83	July 1, ’16	Exempts pole barns

535		Florida Building Code	2016-129	July 1, ’16	Numerous changes

965		Firesafety			2016-92	July 1, ’16	Standards for ALFs

1361		Growth Management		2016-148	July 1, ’16 	Numerous changes

1176		Dredge and Fill		2016-195	April 6, ‘16	Use of general permit

1602		Elevator Safety (residential)	2016-211	July 1, ‘16	Min. spacing of doors

7030		Competitive Solicitation	2016-49	1 Oct, ‘16	Removes sunset of    										public records  
exemption for pre-opening bid    conferences (i.e., continues exemption)
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Respectfully submitted,
Fred R. Dudley, Esq.
Steven E. Sellers, Esq.
Dudley, Sellers, Healy & Heath, P. L.
Tallahassee, Florida
April 11, 2016
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