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State and Federal Appellate Decisions:

Travelers Property Casualty Company of America v. Amerisure Insurance Company, 2015 WL 5769247, United States District Court, N.D. Florida, Tallahassee Division, (Judge Hinkle).
Judge Hinkle entered an order granting summary judgment on a dispute between two general liability insurers.  The judge first ruled that a general contractor was an additional insured under a policy issued by Amerisure, the insurer for a stucco subcontractor.  The judge next ruled that the policy applied to the owner’s claim for damages relating to defective stucco work and cited Carithers v. Mid-Continent Casualty Co. for the rule that the “trigger” date for coverage is the date the damage actually occurred and not the date the damage manifested.  Finally, the judge ruled that Amerisure was liable to reimburse the general contractor’s insurer for all of its attorneys’ fees incurred in defending the general contractor in the owner’s lawsuit including the attorneys’ fees incurred in pursuing third-party claims (including a third-party claim against the stucco subcontractor).  
Editor’s note:  This order is a good example of how to analyze this type of insurance issue from a judge who writes in a very matter of fact style.  

Peek v. American Integrity Insurance Company of Florida, 2015 WL 5618294, Florida 2nd DCA, Case No. 2D14-780 (September 25, 2015).
The Peeks sued their own all-risk insurance company for damages caused to their new residence by Chinese drywall.  The Peeks asserted there was a noxious sulfur odor in their residence that caused them to vacate the home, and they further asserted the Chinese drywall caused corrosion to the copper coils in their air-conditioning system and electrical components.  At trial, the insurer called an expert witness who opined the Chinese drywall was emitting noxious odors and destructive gases that caused the corrosion.  
The general rule of evidence is that the plaintiff must prove that a loss occurred during the policy period and that a covered event was the most substantial or responsible cause of the loss.  The burden then shifts to the insurer to prove that the policy excepts or excludes that cause of loss.  The appellate court affirmed the trial court’s directed verdict for the insurer.  The Court found that the record established that the noxious odor and corrosion were excluded under the policy because they were caused by the elemental sulfur in the Chinese drywall which is a “latent defect” and by the concomitant gases which are a “pollutant,” each of which are policy exceptions or exclusions from coverage.     

Dominguez v. Hayward Industries, Inc., 2015 WL 5438782, Florida 3d DCA, Case No. 3D14-491 (September 16, 2015).
The Dominguezs sued when Mr. Dominguez sustained a severe head injury on November 17, 2012, when the filter of his swimming pool exploded.  The pool and filter were completed and installed on December 20, 1999, more than 12 years earlier.  The defendants argued that the 12 year statute of repose barred the cause of action pursuant to section 95.031(2)(b), Florida Statutes.  Plaintiffs responded that the exception to the statute of repose for improvements to real property applied and cited section 95.031(2)(b)1.
The appeals court stated that there is no statutory definition for “improvement to real property” in the context of the products liability statute of repose.  The Court first cited to the following definition an “improvement” in Hillsboro Island House Condo. Apts., Inc. v. Town of Hillsboro Beach, 263 So. 2d 209, 213 (Fla. 1972):

A valuable addition made to property (usually real estate) or an amelioration in its condition, amounting to more than mere repairs or replacement of waste, costing labor or capital, and intended to enhance its value, beauty or utility or to adapt it for new or further purposes.

The Court then cited several cases for the proposition that a product maintains its fundamental characteristics when it is connected to real property and that a component part does not constitute an improvement to real property.  It concluded by stating that “the pool filter, a component part of the swimming pool, thus does not constitute an improvement to real property within the context of section 95.031” so that the Dominguezs’ action was barred by the products liability statute of repose.
Editor’s note:  The definitions of “improve” and “improvement” at section 713.01(14) and (15), Florida Statutes, (the Florida Lien Law) were not cited and appear to be broad enough to include a component part such as a pool filter.  The statute of repose for improvements to real property under section 95.11(3)(c) is only 10 years and was reduced from 15 years effective July 1, 2006.  

Essex Insurance Company v. Kart Construction, Inc., 2015 WL 4730540, United States District Court, M.D. Florida, Tampa Division.
A fire on a 127-foot tall cell phone tower caused damage to antennas, tower lights, cabling, foundations, and other equipment.  The fire was caused by Kart Construction’s employee who had just welded bridge stiffeners and plates to the tower on a ten-foot segment at a height of about 100 feet.  The issue was whether Kart Construction’s insurer had a duty to indemnify Kart.

The decision turned on the meaning of the section I(2)(j)(5) exclusion from coverage.  Section (j)(5) excludes from coverage property damage to that particular part of real property on which Kart is performing operations, if the property damages arises out of those operations.  The insurer took the position that Kart was working on the whole tower so the whole tower is the particular part that is excluded from coverage.  Kent argued that it was working on only a ten foot section of the tower at the time of the damage, or alternatively, the metal tower itself, so all of the antenna, lights, cabling, foundation, and other equipment should be covered.

The court sided with Kart and determined that the particular part of the property on which Kent was working at the time of the accident was a ten-foot section of the tower.  This decision was made on the insurer’s motion for summary judgment so we do not yet know the particular damages that will be covered under the policy.

The court relied primarily on the decision in America Equity Insurance Co. v. Van Ginhoven, 788 So. 2d 388 (Fla. 5th DCA 2001), in which a pool contractor was hired to repair the surface of a swimming pool and replace up to six tiles.  The pool popped out of the ground when the contractor drained it which caused damage to the pool itself and to the pump, heating system, deck, screen enclosure, and surrounding landscaping.  Because Van Ginhoven was admittedly working on the entire pool at the time of the accident, and not just the specific portions of the pool he was hired to repair, his insurance did not apply to damage to the pool.  However, he was not working on the pump, heating system, deck, screen enclosure, and surrounding landscaping so these items were covered by his insurance.

Keddo Enterprises, LLC. V. The Florida Building Commission, Florida 5th DCA, Case No. 5D14-3846 (September 4, 2015).
Keddo Enterprises, LLC, manufactures and markets a product called “Storm Stoppers.”  This is a lightweight panel designed to be an alternative to plywood for protection against hurricanes and windstorms.  Keddo appealed an order by The Florida Building Commission that declared its product is subject to local approval.  The Court reasoned that the product had to have either state-wide approval or local approval under section 553.8425, Florida Statutes.  The Commission determined the product is not subject to statewide approval and Keddo did not appeal that decision.  The Court rejected Keddo’s argument that it should not have to have approval of a product that is applied in an emergency such as a hurricane, apparently arguing that its product should be treated like plywood which is routinely used in this manner.  The Court rejected the argument as contrary to the plain meaning of the relevant statute.

DOAH Orders:  Nothing to report.

AGENCY REGULATIONS:

WILL BE REPORTED NEXT MONTH.

Legislative Action:  The legislature will be nest convened in Special Session “D” to re-draw state senate districts that have been ruled unconstitutional.

To date, there are 524 pre-filed bills pending for consideration during the 2016 Regular Legislative Session, which begins in January. The following bills are being tracked for potential impact on construction law:
	Number   
	Title
	Filed By    
	Last Action
	Tracking On/Off

	HB 0051
	Florida Building Code
	Jacobs 
	Last Action: 8/27/2015 H Referred to Business and Professions Subcommittee; Local Government Affairs Subcommittee; Regulatory Affairs Committee 
Location: In committee/council (BPS) 
	[image: Tracking this Bill]

	SB 0086
	Scrutinized Companies
	Negron 
	Last Action: 10/7/2015 S Now in Appropriations Subcommittee on General Government 
Location: In committee/council (AGG) 
	[image: Tracking this Bill]

	HB 0095
	Public-Private Partnerships
	Steube 
	Last Action: 9/10/2015 H Referred to Government Operations Subcommittee; Local Government Affairs Subcommittee; Appropriations Committee; State Affairs Committee 
Location: In committee/council (GVOPS) 
	[image: Tracking this Bill]

	HB 0097
	Public Records and Public Meetings
	Steube 
	Last Action: 9/10/2015 H Referred to Government Operations Subcommittee; Local Government Affairs Subcommittee; State Affairs Committee 
Location: In committee/council (GVOPS) 
	[image: Tracking this Bill]

	SB 0124
	Public Procurement Practices
	Evers 
	Last Action: 8/21/2015 S Referred to Community Affairs; Governmental Oversight and Accountability; Fiscal Policy 
Location: In committee/council (CA) 
	[image: Tracking this Bill]

	SJR 0170
	Renewable Energy Source Device
	Brandes 
	Last Action: 9/9/2015 S Referred to Communications, Energy, and Public Utilities; Community Affairs; Finance and Tax; Appropriations 
Location: In committee/council (CU) 
	[image: Tracking this Bill]

	SB 0172
	Renewable Energy Source Devices
	Brandes 
	Last Action: 9/9/2015 S Referred to Communications, Energy, and Public Utilities; Community Affairs; Finance and Tax; Appropriations 
Location: In committee/council (CU) 
	[image: Tracking this Bill]

	HB 0181
	Public Works Projects
	Van Zant 
	Last Action: 9/24/2015 H Referred to Government Operations Subcommittee; Local Government Affairs Subcommittee; State Affairs Committee 
Location: In committee/council (GVOPS) 
	[image: Tracking this Bill]

	HB 0183
	Administrative Procedures
	Adkins 
	Last Action: 9/24/2015 H Referred to Rulemaking Oversight and Repeal Subcommittee; Government Operations Appropriations Subcommittee; State Affairs Committee 
Location: In committee/council (RORS) 
	[image: Tracking this Bill]

	HB 0191
	Regulation of Oil and Gas Resources
	Rodrigues, Pigman 
	Last Action: 9/24/2015 H Referred to Agriculture and Natural Resources Subcommittee; Agriculture and Natural Resources Appropriations Subcommittee; State Affairs Committee 
Location: In committee/council (ANRS) 
	[image: Tracking this Bill]

	HJR 0193
	Renewable Energy Source Devices and Components/Exemption from Certain Taxation and Assessment
	Rodrigues 
	Last Action: 9/24/2015 H Referred to Energy and Utilities Subcommittee; Finance and Tax Committee; Regulatory Affairs Committee 
Location: In committee/council (EUS) 
	[image: Tracking this Bill]

	HB 0195
	Renewable Energy Source Devices
	Rodrigues 
	Last Action: 9/24/2015 H Referred to Energy and Utilities Subcommittee; Finance and Tax Committee; Regulatory Affairs Committee 
Location: In committee/council (EUS) 
	[image: Tracking this Bill]

	HB 0199
	State Contracts
	Moskowitz 
	Last Action: 10/7/2015 H Referred to Government Operations Subcommittee; Appropriations Committee; State Affairs Committee 
Location: In committee/council (GVOPS) 
	[image: Tracking this Bill]

	HB 0211
	Small Business Participation in State Contracting
	Rogers 
	Last Action: 10/7/2015 H Referred to Government Operations Subcommittee; Appropriations Committee; State Affairs Committee 
Location: In committee/council (GVOPS) 
	[image: Tracking this Bill]

	SB 0316
	Limitations on Actions Other than for the Recovery of Real Property
	Stargel 
	Last Action: 10/6/2015 S Referred to Judiciary; Regulated Industries; Rules 
Location: In committee/council (JU) 
	[image: Tracking this Bill]

	SB 0324
	Utility Projects
	Legg 
	Last Action: 10/6/2015 S Referred to Communications, Energy, and Public Utilities; Finance and Tax; Appropriations 
Location: In committee/council (CU) 
	[image: Tracking this Bill]

	HB 0347
	Utility Projects
	Sprowls 
	Last Action: 10/9/2015 H Filed 
Location: Filed 
	[image: Tracking this Bill]

	HB 0351
	Contaminated Sites
	Drake 
	Last Action: 10/9/2015 H Filed 
Location: Filed 
	[image: Tracking this Bill]

	SB 0394
	Unlicensed Activity Fees
	Hays 
	Last Action: 10/9/2015 S Referred to Regulated Industries; Appropriations Subcommittee on General Government; Appropriations 
Location: In committee/council (RI) 
	[image: Tracking this Bill]

	SB 0396
	Nonresident Plaintiffs in Civil Actions
	Bradley 
	Last Action: 10/9/2015 S Referred to Judiciary; Rules 
Location: In committee/council (JU) 
	[image: Tracking this Bill]

	SB 0416
	Location of Utilities
	Flores 
	Last Action: 10/9/2015 S Referred to Community Affairs; Transportation; Fiscal Policy 
Location: In committee/council (CA) 
	[image: Tracking this Bill]

	HB 4029
	Nonresident Plaintiffs in Civil Actions
	Sprowls 
	Last Action: 10/6/2015 H Filed 
Location: Filed 
	[image: Tracking this Bill]

	SB 7000
	Developments of Regional Impact
	Community Affairs 
	Last Action: 10/9/2015 S Filed 
Location: Filed 
	[image: Tracking this Bill]


Respectfully submitted,
Fred R. Dudley, Esq. and Steven E. Sellers, Esq.
Tallahassee, Florida
October 12, 2015
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