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State and Federal Appellate Decisions:

Essex Insurance Company v. Kart Construction, Inc., 2015 WL 4730540, United States District Court, M.D. Florida, Tampa Division.

A fire on a 127-foot tall cell phone tower caused damage to antennas, tower lights, cabling, foundations, and other equipment.  The fire was caused by Kart Construction’s employee who had just welded bridge stiffeners and plates to the tower on a ten-foot segment at a height of about 100 feet.  The issue was whether Kart Construction’s insurer had a duty to indemnify Kart.
The decision turned on the meaning of the section I(2)(j)(5) exclusion from coverage.  Section (j)(5) excludes from coverage property damage to that particular part of real property on which Kart is performing operations, if the property damages arises out of those operations.  The insurer took the position that Kart was working on the whole tower so the whole tower is the particular part that is excluded from coverage.  Kent argued that it was working on only a ten foot section of the tower at the time of the damage, or alternatively, the metal tower itself, so all of the antenna, lights, cabling, foundation, and other equipment should be covered.
The court sided with Kart and determined that the particular part of the property on which Kent was working at the time of the accident was a ten-foot section of the tower.  This decision was made on the insurer’s motion for summary judgment so we do not yet know the particular damages that will be covered under the policy.

The court relied primarily on the decision in America Equity Insurance Co. v. Van Ginhoven, 788 So. 2d 388 (Fla. 5th DCA 2001), in which a pool contractor was hired to repair the surface of a swimming pool and replace up to six tiles.  The pool popped out of the ground when the contractor drained it which caused damage to the pool itself and to the pump, heating system, deck, screen enclosure, and surrounding landscaping.  Because Van Ginhoven was admittedly working on the entire pool at the time of the accident, and not just the specific portions of the pool he was hired to repair, his insurance did not apply to damage to the pool.  However, he was not working on the pump, heating system, deck, screen enclosure, and surrounding landscaping so these items were covered by his insurance.

Keddo Enterprises, LLC. V. The Florida Building Commission, Florida 5th DCA, Case No. 5D14-3846 (September 4, 2015).

Keddo Enterprises, LLC, manufactures and markets a product called “Storm Stoppers.”  This is a lightweight panel designed to be an alternative to plywood for protection against hurricanes and windstorms.  Keddo appealed an order by The Florida Building Commission that declared its product is subject to local approval.  The Court reasoned that the product had to have either state-wide approval or local approval under section 553.8425, Florida Statutes.  The Commission determined the product is not subject to statewide approval and Keddo did not appeal that decision.  The Court rejected Keddo’s argument that it should not have to have approval of a product that is applied in an emergency such as a hurricane, apparently arguing that its product should be treated like plywood which is routinely used in this manner.  The Court rejected the argument as contrary to the plain meaning of the relevant statute.

DOAH Orders:  Nothing to report.

AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

A. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-15.001(1) proposed amendments continued to be discussed to clarify that work experience must be on “habitable” or “occupiable” structures, but nothing has yet been approved for publication[footnoteRef:1]. This proposal would also clarify the matrix of verifications that are no longer required. [1: ] 


ii. Rule 61G4-18.004 proposed to be amended to clarify requirements for the approval of Continuing Education courses and to add that each subject content must be reflected in 10-minute or 25-minute intervals.

B. This board has disposed of the following Petitions for Declaratory Statement (if any):

i.   James Friedrichs (Hernando County Building Official) – Petition filed on May 13, 2015, seeking a determination of the application of Rule 61G4-15.015(2) (b) to panel-post and beam roofs installed by a Specialty Structure Contractor. A motion to intervene was granted to the Florida Roofing and Sheet Metal Association, and there was many witnesses between the roofing contractors and the specialty structure contactor (aluminum), but there was no disagreement and the board granted the petition by stating that roofing contractors were required to work on “modular homes,” but that aluminum contractors could work on “manufactured housing.”
 
ii.  Roy Flournoy – Petition filed on April 23, 2015, seeking a determination of     whether s. 489.105(3) (a) allows a CGC to perform progress/draw inspections for financial institutions for the purpose of establishing the status of the construction. The board determined that the petitioner had NO standing, and denied the petition.

iii. Stephen F. Bender/HeatEx Industries, Inc. – Petition filed on June 11, 2015, seeking a determination of whether s. 489.105 requires a license for industrial welding in the repair of boilers in petrochemical and power facilities. Petition was determined to be insufficient and standing was denied.

iv. National Metering Services, Inc. – Petition filed July 13, 2015, seeking a determination as to whether the phrase “up to and including the meter location” as used in s. 489.105(3)(n) allows an Underground Utility and Excavation Contractor to replace water meters. Petitioner was determined to have legal standing and petition was answered in the affirmative.

v. Rashella R. Crofut – Petition filed on April 17, 2015 seeking a determination as to the application of s. 489.113, F. S., to work experience gained under a CGC for an Underground Utility and Excavation Contractor. By order filed on July 31, 2015, the board declined to answer the petition as being legally insufficient.

vi. Alliance Mechanical Solutions, LLC. – Petition filed on April 6, 2015, seeking a determination of whether the installation, including fitting and welding of metal, pre-engineered pipe, with within the scope of an Industrial Facility Specialty Contractor license. By order filed on July 31, 2015, the board declined to issue a statement because the petitioner was not substantially affected and the petition is legally insufficient.

vii. Jeffery M. Roderwald – Petition filed on May 18, 2015, seeking a determination of whether a residential contractor can perform work on a unit that is within a two-story building containing multiple units. By order filed on July 31, 2015, the board declined to issue a statement because the petitioner was not substantially affected and the petition is legally insufficient.

C. This board has received of the following Petitions for Declaratory Statement (if any): 

i. Albixon USA, LLC – Petition filed on August 14, 2015, seeking a determination of whether a certified pool contractor can legally install pool equipment and pool heaters.

ii. Jacob Ragsdale - Petition filed on August 17, 2015, seeking a definition of 25 tons in any one system.

D. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

A.  This board has proposed adopted, repealed or amended the following rules (if any):
      None to report.

B. This board has received or disposed of the following Petitions for Declaratory Statement (if any): William E. Groves – Petition filed on April 24, 2015, seeking an interpretation of section 489.505(12) as to whether a license is required for contract work for a public utility. By order filed on July 17, 2015, the board answered the petition in the affirmative.

C. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Simon P. Salgado – Petition filed on June 12, 2015, regarding Rule 61G6-6.017, which requires for certification that a passing examination score on any part is valid for a period of only two (2) years. By order filed on July 17, 2015, the board denied the petition for failure of the petitioner to show substantial hardship on him.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

A. This board has proposed, adopted, repealed or amended the following rules (if any):  None noticed. 

B. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

C. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

A. This board has proposed, adopted, repealed or amended the following rules (both of which appear to be still pending):

i. Rule 61G10-11.010 regarding seals is being amended to remove the requirement for “impression type metal seals.” 

ii. Rule 61G10-18.002, .003 and .006 regarding continuing education provides and course approvals.

B. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

C. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.


5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

A.  This board has proposed adopted, repealed or amended the following rules (if any): 

i. Rules 61G15-20.007, regarding educational requirements, has been noticed for change based on comments from the public hearing held on August 12, 2015, to add “by naturalization” for the 10 credit hours earned for obtaining U. S. citizenship.

ii. Rule 61G15-21.007, regarding licensure by examination, has been changed based on comments dated June 17, 2015, from the legislature’s Joint Legislative Procedures Committee (“JAPC”), to remove duplicative language.

iii. Rule 61G15-0001-.012, regarding renewal of licenses and continuing education requirements and credits, is modified to change the identity of the registered CE provider, and to change the obligations of that provider.

iv. Rule 61G15-35.004, regarding common requirements for all engineers acting as Special Inspectors of Threshold Buildings, is being noticed for change based on comments dated June 5, 2015, from the legislature’s Joint Legislative Procedures Committee (“JAPC”).

B.  This board has received or disposed of the following Petitions for Declaratory Statement (if any): None published.

C. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None published.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

A. This board has proposed, adopted, repealed or amended the following rules (if         any):

i. Rule 61G19-6.008, regarding reexamination, is being amended to remove obsolete and repetitive language.

ii. Rule 61G19-7.002, regarding training program providers, is being updated as to the location of department forms.

iii. Rule 61G19-7.004, regarding approval of training programs, is being updated as to the location of department forms.

iv. Rule 61G19-9.003, regarding registration of course providers, is being updated as to the location of department forms.

v. Rule 61G19-9.004, regarding approval of courses, is being updated as to the location of department forms.
vi. Rule 61G19-9.005, regarding qualifications of course providers, is being updated as to the location of department forms.

Editor’s Note: This board will meet in Gainesville on October 15th and 16th to consider these changes.

B. This board has received or disposed of the following Petitions for Declaratory      Statement (if any): James Schock, seeking a determination of what license is required to install and inspect sprinklers constructed under the Florida Building Code, Residential Plumbing Section P2904.

 C. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:2] – Chapter 553, Part IV and Chapter 61G20, FAC):  [2:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues, but is specifically authorized to issue declaratory statement interpreting sections of the code.
] 


CODE NOTE: The effective date of the next Florida Building Code, which is entitled "Florida Building Code 5th Edition (2014)," was June 30, 2015. See: Rule 61G20-1.001. The commission will next meet at The Plaza hotel in Daytona Beach, on October 14-15, 2015, to consider the petitions for Declaratory Statements and for other board business, including various disability accessibility waivers.
 
A. This board has proposed, adopted, repealed or amended the following rules (if any): 

i. Rule 61G20-1.003, to delay the effective date of the requirement of a second fire service elevator as continued in Section 403.6.1., Florida Building Code, Building volume (2014) [which is no longer needed since the legislature delayed the effective date until next year in the budget implementation bill].

ii. Rule 61G20-1.004, to delay the effective date of the mandatory blower door testing and mechanical ventilation requirements for residential buildings or dwelling units as contained in Section 303.4, Florida Building Code, Residential volume (2014) and in Section 492.4.1, Florida Building Code, Energy Conservation volume (2014) [both of which are no longer needed since the legislature delayed the effective date until next year in the budget implementation bill].

iii. Rule 61G20-4.001, to update the commission’s form in order to comply with the legislative mandate that fees be collected for accessibility wavier applications.

B. This board has received or disposed of the following Petition(s) for Declaratory Statement: 

i. RECA and Frank LaPete, seeking a determination of whether replacement fenestration products must meet current code energy requirements, regardless of whether it constitutes a “renovation” [which requires costs in excess of 30% of the structures current market value]. The Energy Conservation Technical Advisory Committee was not able to complete its consideration of this petition at its August meeting, so it has been continued until the TAC’s next meeting on September 25th, after which it will be taken up by the entire commission on October 15, 2015, for final disposition.

ii. Bracken Engineering, Inc. – Petition seeks the agency’s opinion as to the applicability of Section 708, Florida Building Code, Existing Building volume (2014) to roof repairs made pursuant to Section 6.6.2 thereof.

iii. Bracken Engineering, Inc. – Petition seeks the agency’s opinion as to the applicability of the Preface to Section 1603.1, Florida Building Code, Building volume (2014), and clarification as to whether code requirements for snow load and earthquake design data are exempted.

iv. Pipeline Technologies, Inc. – Petition seeks clarification as to whether a permit is mandatory for installing Cured in Place Pipe in drainage systems within the walls and under the slabs of existing buildings for the purpose of rehabilitation.

C. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

D. This board has received a petition for interpretation of building code as follows (If any): None noticed.

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.:

A. This board has proposed, adopted, repealed or amended the following rules (if any):  None noticed.

B. This board has received or disposed of the following Petitions for Declaratory Statement (if any):  None noticed 

C. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  Rule 61E1-6001, regarding disciplinary guidelines, has been noticed for rule development.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 

1. Division of Environmental Health:  

Meeting Notification: The Variance Review and Advisory Committee on the standards for onsite sewage treatment and disposal systems, has announced a series of monthly meetings around the state during 2015.

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DOH.

A. The following rules have been proposed for creation or amendment (if any): Rules 64E-10.001, .002, .003 and .004, regarding sanitary facilities for public buildings, palaces and places of employment, are being amended to: add general requirements for toilets and washrooms accessible to the public and employees; require use of EPA registered tuberculocidal disinfectant; and, delete the special requirements for temporary outdoor events.

B. The following Petition(s) for Declaratory Statement have been filed or disposed of (if any): None to report.

C. The following Petitions for Variance or Wavier have been received or disposed of (if any): Albert Frick/.BUSSE Florida, regarding Rule  64E-6.005, .012 and .013 requiring that onsite sewage systems be located at least five (5) feet from the building foundation, concrete construction and no bypass in an aerobic treatment unit, was granted to avoid a substantial hardship.

D.  Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: 

A. The following rules have been proposed for adoption or amendment (if any): Nothing new to report.

B. The agency has received the following petitions for Declaratory Statement or Variance/Waiver (if any): None to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: The following rules have been proposed for adoption or amendment (if any): 

A. Rules 69L-3.018-.0193, regarding certain wage loss benefits, are being proposed for repeal. 

B. Rule 69L-6.025, regarding conditional releases of stop-work orders and periodic payment plans, is being amended.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

A. The following rules are being proposed or amended (if any): Rule 69A-37.055 regarding curriculum requirements for training firefighter recruits and firefighter/emergency medical technicians.

B. The following petitions for Declaratory Statement and petitions for Variance or Waiver have been received or disposed of:

i. Phillips Green – Petition filed on August 12, 2015, seeking the agency’s opinion as to the applicability of Section 633.124(2) (a), Florida Statutes, as it applies to the installation of fire sprinkler systems in one and two family dwellings when required under a local government in accordance with Sections 633.208(8) and (9).

ii. James Schock – Petition filed on August 17, 2015, seeking a determination of what license is required to install and inspect sprinklers constructed under the Florida Building Code, Residential Plumbing Section P2904.

Editor’s Note: There are dozens of such petitions filed each month, primarily seeking interpretation of the Fire Code. Due to the specialized nature of these requests, we have discontinued reporting all of them; however, if anyone is interested in the department’s interpretation of a particular code section, these statements can be found on the division’s public website. 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6) (b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

Legislative Action:  Since adjournment of the 2015 Regular Legislative Session, a Special Session “A” was held to pass a state budget and bills related thereto (which were passed), and a Special Session “B” began on Monday, August 10, 2015, to re-draw congressional districts that have been found unconstitutional by the Florida Supreme Court (for which no resolution was achieved, so a Special Session “C” will now be held. 

To date, there are 55 pre-filed bills pending for consideration during the 2016 Regular Legislative Session, which begins in January. None of these are construction-related at this time.

NOTE:
Once a bill has passed both chambers, it is “enrolled,” which means it is the final version that will be presented to the Governor, who then has only 15 days to veto, signing or allow the bill to become law without his signature. “Presentment” of a bill to the Governor requires a certification signed by both presiding officers that the bill has passed the respective chamber, but here is NO DEADLINE by which the bill must be so presented to the Governor.

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
September 13, 2015
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