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I. In Re: Size Appeal of GaN Corporation
(Decided May 20, 2015)

This is an appeal of an Area Office size determination finding that GaN Corporation is not a small business under the size standard associated with a task order. The Area Office determined that GaN violated, 13 C.F.R. § 121.103(h)(4) – the ostensible contractor rule. The ostensible subcontractor rule provides that when a subcontractor is actually performing the primary and vital requirements of the contract, or the prime contractor is unusually reliant upon the subcontractor, the two firms are affiliated for the purposes of the procurement at issue. 

This size appeal concerns an Army RFP which invited offerors to submit proposals for task orders, one of which the contractor would provide engineering services for the Ballistic Missile Defense Evaluation Directorate. One of the task orders was a set aside for a small business. The RFP required the small business offeror to submit resumes for three key personnel – General Engineer V, Program/Systems Analyst III and Systems Engineer III (“Key Personnel”). 

GaN which described itself as an award winning small business with over 200 employees and offices in 6 states submitted a proposal where it would act as the prime contractor using one large business as a subcontractor. GaN proposed to use 17 of its own employees, but it would hire the large business subcontractor’s personnel for the “Key Personnel”. 

In this case the Area Office based its ruling on two sets of facts. First the Area Office found the value of the task order in question ($10 million) was approximately 5 times larger than the largest contract that GaN performed. The Area Office determined this by only reviewing information from the Federal Procurement Data System.   GaN denied this finding. In support, GaN provided evidence that the subject task order is smaller than many of its existing contracts. GaN provided data it performed as the prime contractor on at least two $25 million contracts. 

[bookmark: _GoBack]Second, the Area Office determined that GaN’s proposed to manage the project by using the large business subcontractor’s employees. The Area Office based this finding on the fact that GaN listed the large business subcontractor’s employees as the Key Personnel. Citing Size Appeal of the Analysis Group SBA No. SIZ-4814(2006) the Area office stated that “where the prime contractor’s proposal shows the preponderance of key personnel are subcontractor’s employees this constitutes an indicia of affiliation because the prime is relying upon the qualifications of the subcontractor to perform the primary and vital requirements of the contract”.  GaN responded that the Area Office erred in finding that GaN’s proposal lists its key personnel from the large business subcontractor.  GaN explained that the proposal required that only three of the Key Personnel be listed, however the proposal made clear that GaN would be providing its own employees. Further GaN pointed out that the Program Manager and Deputy Program Manager would be GaN’s employees.

The OHA remanded the case holding that the Area Office findings did not suffice to show that GaN is unusually reliant on the large business subcontractor. The OHA found that the appellate record was incomplete as it did not contain GaN’s final proposal. However, the OHA found that the Area Office findings were clearly wrong.  The OHA stated that GaN provided credible evidence that it performed contracts well in excess of the value of the subject task order.  Further, the OHA found that the Area Office may have misunderstood the restrictions imposed on the offerors to only provide information regarding the Key Personnel. The OHA found that GaN does not appear reliant on the large business subcontractor to manager the task order as GaN proposed its own employees for managerial positions. The OHA found that the Key Personnel would be subordinate to GaN’s Program and Deputy Program Managers. 


II. FAR CASE 2014-003 – Federal Acquisition Regulation: Small Business Subcontracting Improvements. 

The DoD, GSA and NASA are proposing to revise the FAR to implement regulatory changes made by the SBA. In July 2013, the SBA changed its subcontracting rules. These proposed changes intend to catch up with the SBA regulations. 

One of the more controversial requirements of the SBA changes is the requirement that prime contractors assign a NAICS code and size standard to each subcontract.  Prime contractors have argued that this is too burdensome. 

The proposed changes also seek to bring the FAR in line with the SBA regulations regarding penalties for failing to comply in good faith with a subcontracting plan. The proposed rule would make failure to comply with a subcontracting plan a material breach of contract and may be considered in a past performance evaluation. 

The proposed rule would also give contracting officers discretion to require a subcontracting plan when a prime contractor has a size status change.

The FAR would now require the prime contractor to make a good faith effort to utilize subcontractors in contract performance to the same or greater extent as required in the proposal.  If the prime contractor does not utilize the subcontract as proposed then it has to submit a written explanation to the contracting officer within 30 days. 

Comments are due August 10, 2015. 
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