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State and Federal Appellate Decisions:

Altman Contractors, Inc. v. Crum & Forster Specialty Insurance Company, Opinion and Order dated June 4, 2015, United States District Court, Southern District of Florida, Case No. 13-80831-CIV-MARRA.

On cross motions for summary judgment, Judge Marra ruled as a matter of first impression that a chapter 558 notice of defects did not trigger a duty to defend under the language of the general liability policy issued by Crum & Forster.  The court found no ambiguity in the policy language that read, “We will have the right and duty to defend the insured against any “suit” seeking those damages,” and that further defined “suit” to include a “civil proceeding.”

The Florida Bar re Advisory Opinion - Activities of Community Association Managers, 2015 WL 2236890 (Fla., May 14, 2015).

The Supreme Court of Florida approved a proposed advisory opinion that affirmed a previous determination that preparation of a claim of lien, notice of commencement, and lien waiver constitutes the practice of law and cannot be performed by a community association manager.

Taylor Morrison Services, Inc., v. Ecos, 2015 WL 3407929 (Fla. 1st DCA, May 28, 2015).

The trial judge found that a corporate contractor was liable for treble damages and attorneys’ fees because it was effectively unlicensed.  The court made this decision based primarily on the contractor having pulled the permit using the name of a former qualifier who was no longer employed by the company and the lack of supervision by a subsequent qualifier.  The First District Court of Appeal reversed.  The District Court held that these events occurred after the contract’s effective date which is the relevant date of consideration under section 713.128(1), Fla. Stat.  The Department of Professional Regulation’s records listed a qualifier for the company on the effective date of the contract and that is all that was required to establish its licensure status.

DOAH Orders:  Nothing to report.

AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-15.001(1) proposed amendments being discussed to clarify that work experience must be on “habitable” and “new” structures and “ground up construction” has been discussed four times by the board, but nothing has yet been approved for publication[footnoteRef:1]. This proposal would also clarify the matrix of verifications that are no longer required. [1:  Not surprisingly, this rule is ripe for legal challenge if the board fails to define “habitability” and “new” in such a way as to encourage, rather than discourage, license applications, and is within its legislative authority.] 


ii. Rules workshop will be held by the board, beginning in June or July, to consider a possible rule about the installation of pool heaters by AC licensees, which performed such work until the board’s Declaratory Statement in 2012 opining that only a pool contractor could do so.

b. This board has disposed of the following Petitions for Declaratory Statement (if any):

i. Ramon A. Valeiro – Petition filed on April 9, 2015, seeking a determination of the need for licensure to perform: management of subcontractors; minimizing material costs; ensuring correct quality and quantity of materials; materials planning requirements; selecting suppliers; complying with project budget; and managing materials on site. At the board’s May meeting, the petitioner was found to not have standing, so the petition was denied.

ii. James M. Sapp/MESA - Petition filed April 10, 2015, seeking a determination of the type of license required to perform the excavation of pipelines and associated trenching activities, and whether an Underground Utility and Excavation contractor is limited to work on water, sewer and storm drain lines. It appears from the petition that this company works on oil and gas pipelines. At the board’s May meeting it was determined that the petition was unsigned, not otherwise in proper form, was vague, so it was denied.

iii.  Richard Santelli – Petition filed on January 27, 2015, seeks a clarification of section 489.103(7), as to whether general site work, not related to the construction of a building, is included in the building cost under this statute. At the board’s May meeting it was determined that the petition had no standing so the petition was denied.

c. The board has received of the following Petitions for Declaratory Statement (if any): 
a. Jose Franco/Alliance Mechanical Solutions, LLC, filed on April 6, 2015, seeking a determination as to whether the installation of non-pressurized gas or fuel or fire or plumbing lines is within the scope of license for an Industrial Facility Specialty Contractor.

b. Jeffery M. Rodewald/JRC Construction, LLC, filed on May 18, 2015, seeking a determination of whether a certified residential contractor can remodel a kitchen in a 20-unit 2-story residential condominium.
c. Robert J. Miller/Golden Construction Company, Inc. filed on April 9, 2015, seeking a determination of whether a certified general contractor can build concrete pools.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Jonathan Jasiewicz filed on May 1, 2015, as to Rule 61G4-16.005, providing that a passing grade is valid for a period of only four (4) years.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a.   This board has proposed adopted, repealed or amended the following rules (if any):
      None to report.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Andy Bachman/William E. Groves Construction, Inc., filed on April 24, 2015, seeking a determination of whether an electrical contractor’s license is required for contract work for a public utility company.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any):  None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (both of which appear to be still pending):
i. Rule 61G10-11.010 regarding seals is being amended to remove the requirement for “impression type metal seals.” 

ii. Rule 61G10-18.002, .003 and .006 regarding continuing education provides and course approvals.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.
5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): 

i. Rule 61G15-35.004, regarding common requirements for all engineers providing threshold building Inspection Services by replacing 2 years with 4 years of direct supervision by a Special Inspector to licensure as an engineer, and adding: graduation from an engineering or architectural program, registration as a building inspector or general contractor or various certifications.

ii. Rule 61G15-21.007 is being work-shopped for possible addition of course work options for those failing the examination 3 times.

iii. Rules 61G15-23.001, .002, .003, .005 and .003, regarding seals, signatures and dates, is the subject of a rulemaking workshop.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None published.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None published.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed

a.  This board has received or disposed of the following Petitions for Declaratory      Statement (if any): None noticed.

b. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:2] – Chapter 553, Part IV and Chapter 61G20, FAC):  [2:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: The effective date of the next Florida Building Code, which will be entitled "Florida Building Code 5th Edition (2014)," is June 30, 2015. See: Rule 61G20-1.001

a. This board has proposed, adopted, repealed or amended the following rules (if any): Florida Home Builders Association, et. at., seeking Emergency and permanent rules delaying the effective date of 2014 code requirements for secondary elevator spaces in building exceeding 120 feet, and to the use of blower doors to determine air ventilation requirements for energy efficiency.

b. This board has received or disposed of the following Petition(s) for Declaratory Statement: Belmar Development Associates, LLC – seeking a determination of the applicability of Section 3109 (2010) as to structural components built seaward of the CCCL. This petition will be discussed via phone conference on June 10 at 10 a.m. (1-866-899-4679 and access code 707-600-333).

c. The commission will meet at the Hilton University of Florida Conference Center on June 19, 2015, to consider the Belmar Development petition, the Monroe County Building Department petition, various disability accessibility waivers, and to consider the FHBA emergency rule requests.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

e. This board has received a petition for interpretation of building code as follows (If any): None noticed.

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.:

a. This board has proposed, adopted, repealed or amended the following rules (if any):  Note: Proposed changes to Rules 61G16-1.009 (definitions), and 61G16-3/001 (schedule of fees), have been withdrawn.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any):  None noticed 

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  None noticed.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 
1. Division of Environmental Health:  

Meeting Notification: The Variance Review and Advisory Committee on the standards for onsite sewage treatment and disposal systems, has announced a series of monthly meetings around the state during 2015.

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DOH.

a. The following Petition(s) for Declaratory Statement have been filed or disposed of (if any): None to report.

b. The following Petitions for Variance or Wavier have been received or disposed of (if any): 

i. School Board of Brevard County – Order entered on May 8 granting petition. 

ii. Mess Hall, Inc. – Ordered entered on May 20, 2015, granting petition. 

iii. Gold Mouse, Inc. – Order entered on November 24, 2014, granting petition.

iv. Positive Impact Waste Solutions, Inc. – Petition filed on May 20,, 2015, seeking a variance or waiver of Rule 64E-16.007(4)(j).

D.  Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: 

a. The following rules have been proposed for adoption or amendment (if any): Nothing new to report.

b. The agency has received the following petitions for Declaratory Statement or Variance/Waiver (if any): None to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: The following rules have been proposed for adoption or amendment (if any): 

a. Rules 69L-6.015 and .025 regarding record maintenance and production requirements for employers and conditional stop work orders and periodic payment plans.

b. Rules 69L-6.027, l027, .028 and .035 regarding penalty calculation worksheets. Pending results.

Editor’s Note: These changes appear to be in response to recent statutory changes, and not necessarily as a result of the DOAH litigation described in the February report.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any): Proposed changes to Rule 69A-62,024 regarding firefighter living and sleeping quarters and the prevention of contaminated equipment being carried in crew passenger areas have been changed.

b. The following petitions for Declaratory Statement and petitions for Variance or Waiver have been received or disposed of: 

i. Richard Coates – filed on February 9, 2015, seeking a determination of the applicability of the Florida Fire Protection Code to a burned boat house was denied on May 8, 2015, because it involved the conduct of another person/entity.

ii. Eric A. Neilinger – filed on April 29, 2015, seeking a determination as to whether Miami-Dade ordinance 14-66 is valid and enforceable, and take precedence over the Florida Fire Prevention Code.

Editor’s Note: There are dozens of such petitions filed each month, primarily seeking interpretation of the Fire Code. Due to the specialized nature of these requests, we have discontinued reporting all of them; however, if anyone is interested in the department’s interpretation of a particular code section, these statements can be found on the division website. 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

Legislative Action:  During the 2015 Regular Legislative Session, the following MAJOR bills affecting the construction industry were PASSED, all of which are effective on July 1st, except HB 87 and HB 383, which are effective on October 1st:
House Bill 87: Chapter 558 – Notice to Cure (Notice of Claim)
House Bill 217: Chapter 471 – Engineers (Structural Classification)
House Bill 383: Chapter 70 – Private Property Rights (Bert Harris, Jr. Act)
Senate Bill 466: Chapter 553 – Alarm Systems (wireless systems)
Senate Bill 778: Chapter 255 – Public Works Contracts (Local bidding preferences)
House Bill 1151: Chapter 553 – Master Permitting (County option for residential)

NOTE:
Once a bill has passed both chambers, it is “enrolled,” which means it is the final version that will be presented to the Governor, who then has only 15 days to veto, signing or allow the bill to become law without his signature. “Presentment” of a bill to the Governor requires a certification signed by both presiding officers that the bill has passed the respective chamber, but here is NO DEADLINE by which the bill must be so presented.

BILLS THAT DIDN’T PASS:

House Bills 63 and 65 – Public-Private Partnerships
Senate Bill 224 – Public Records/Public Contracts
House Bill 501 – Statute of Repose (reduction to 7 years)
House Bill 915 – Florida Building Code


Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
June 8, 2015
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