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State and Federal Appellate Decisions:

Cypress Fairway Condominium, etc, et al v. Bergeron Construction Co, Inc., etc, et al, 2015 WL 2129473 (Case No. 5D13-4102, April 7, 2015).

This case interprets the statute of limitation/repose for construction cases which defines the commencement date, in part, as the date of “completion . . . of the contract.”  See §95.11(3)(c), Florida Statutes.  The issue is whether the contract is completed when one party to the contract is complete (and makes a final application for payment) or when both parties to the contract are complete (and final payment is made).  The trial court erroneously held that the limitations period commences when the contract is completed by one party; but the Fifth District Court of Appeal reversed and held that “completion of the contract means completion of performance by both sides of the contract, not merely performance by the contractor.”  

Editor’s Note: The difference between the dates was only three days.

Jax Utilities Management, Inc., v. Hancock Bank et al., 2015 WL 1809322 (Case No. 1D14-664, April 22, 2015).

This case concerns a contractor’s failed attempt to obtain relief against the lender on a large development project.  Lender obtained a final judgment of foreclosure in September 2011 against developer.  In December 2011, contractor filed suit against lender for an equitable lien and unjust enrichment.  The suit also included a claim against developer for breach of contract for failure to pay nearly $500,000 invoiced in June 2009 that developer failed to submit to lender.  The trial court entered summary judgment in favor of lender and the First District Court of Appeal affirmed on two grounds.

The First District held that the one-year statute of limitations on contractor’s equitable lien claim commenced when it last performed work and that the limitations period expired well before it filed suit in December 2011.  The court summarily rejected contractor’s argument that the limitations period did not begin until lender filed suit to foreclose on the property.

The First District also held that section 713.3471, the Florida statute dealing with lender liability to contractors, precludes common law remedies such as equitable lien and unjust enrichment.  The statute provides a cause of action against a construction loan lender that decides to cease further advances under a construction loan and fails to give notice to the contractor.  The Court found that the plain language of this law evinces a legislative intent to displace the common law remedies and the law is so repugnant to common law remedies that the two cannot coexist.

Editor’s Note: The opinion does not reveal why the contractor did not pursue the statutory remedy.  
DOAH Orders:  Nothing to report.

AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-15.001(1) proposed amendments being discussed to clarify that work experience must be on “habitable” and “new” structures and “ground up construction” were discussed for a third time at the board’s April 2015 meeting, but nothing has yet been approved for publication[footnoteRef:1]. This proposal would also clarify the matrix of verifications that are no longer required. [1:  Not surprisingly, this rule is ripe for legal challenge if the board fails to define “habitability” and “new” in such a way as to encourage, rather than discourage, license applications, and is within its legislative authority.] 


ii. Rule 61G4-17.001 final proposed amendments regarding both minimum and maximum disciplinary guidelines was adopted on April 24, 2015, after notice was published on April 2, 2015.

iii. Rule 61G4-16.0021 regarding written exam for swimming pool specialty contractors was adopted March 19, 2015, and became effective April 8, 2015.

b. This board has received the following Petitions for Declaratory Statement (if any):

i. Ramon A. Valeiro – Petition filed on April 9, 2015, seeking a determination of the need for licensure to perform: management of subcontractors; minimizing material costs; ensuring correct quality and quantity of materials; materials planning requirements; selecting suppliers; complying with project budget; and managing materials on site. 

ii. James M. Sapp/MESA - Petition filed April 10, 2015, seeking a determination of the type of license required to perform the excavation of pipelines and associated trenching activities, and whether a Underground Utility and Excavation contractor is limited to work on water, sewer and storm drain lines. It appears from the petition that this company works on oil and gas pipelines.

iii.  Richard Santelli – Petition filed on January 27, 2015, seeks a clarification of section 489.103(7), as to whether general site work, not related to the construction of a building, is included in the building cost under this statute.

c. The board has disposed of the following Petitions for Declaratory Statement (if any): None published.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None published.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a.   This board has proposed adopted, repealed or amended the following rules (if any):
      None to report.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): 

i. Guru Alert, LLC – Petition filed on November 20, 2014, seeking a determination of the applicability of section 489.503(14), as to whether petitioner was required to be licensed in order to install and monitor a wireless application that listens for audible alerts from existing residential smoke sensors and relates that alert to a mobile device and central monitoring location. By Final Order entered in DS 2014-165 on March 26th, the board answered the question in the affirmative. 

ii. Nex-Gen Fiber Services, Inc. – Petition filed on January 26, 2015, seeking the board’s interpretation of the exemption from licensure pursuant to section 489.503(14), as to whether the petitioner would need to be licensed in order to perform telecommunications and/or fiber optic work. By Final Order entered on March 31, 2015, the board declined to answer the petition because the statute “clearly states who is exempt from licensure.”

b. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Virgil David Dougherty – Petition filed on February 5, 2015, seeking a waiver from Rule 61G6-6.017, F.A.C., providing that a passing exam score is valid for a period of two (2) years. By order entered on March 31, 2015, the board granted the petition based on substantial hardship.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any):  None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (both of which appear to be still pending):
i. Rule 61G10-11.010 regarding seals is being amended to remove the requirement for “impression type metal seals.” 

ii. Rule 61G10-18.002, .003 and .006 regarding continuing education provides and course approvals.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): None published.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None published.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None published.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed

a.  This board has received or disposed of the following Petitions for Declaratory      Statement (if any): None noticed.

b. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.
7. Florida Building Commission[footnoteRef:2] – Chapter 553, Part IV and Chapter 61G20, FAC):  [2:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: The effective date of the next Florida Building Code, which will be entitled "Florida Building Code 5th Edition (2014)," is June 30, 2015. See: Rule 61G20-1.001

a. This board has proposed, adopted, repealed or amended the following rules (if any): None published.

b. This board has received or disposed of the following Petition(s) for Declaratory Statement: 

i. Monroe County Building Department – seeking a determination of whether Chapter 3, Section R321 (2010) applies only to lifts carrying passengers or if it includes cargo lifts installed in single family residences. 

ii. High Tower Restoration, LLC – seeking clarification of whether Section 611 (2010) for Existing Structures and Chapter 15 permits the removal of all roof shingles, and the installation of a self-adhering underlayment and new shingles falls under the scope of a “roof replacement” permit.
 
c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

d. This board has received a petition for interpretation of building code as follows (If any): None noticed.

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.:

a. This board has proposed, adopted, repealed or amended the following rules (if any):  None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any):  None noticed 

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.
11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  A petition for Declaratory Statement, filed by Cassandra Spradlin on January 29, 2015, seeking the agency’s opinion regarding the applicability of s. 469.002(1) whether the asbestos licensing exemptions apply to asbestos-related activities performed at the Kennedy Space Center, was denied.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 
1. Division of Environmental Health:  

Meeting Notification: The Variance Review and Advisory Committee on the standards for onsite sewage treatment and disposal systems, has announced a series of monthly meetings around the state during 2015.

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DOH.

a. The following Petition(s) for Declaratory Statement have been filed or disposed of (if any): None to report.

b. The following Petitions for Variance or Wavier have been received or disposed of (if any): 

i. Bob Dapper/Royal Spa – Petition filed on March 25, 2015, seeking a variance or waiver of all specified rules requiring public swimming pools to maintain a disinfectant residual, operate a recirculation system when in use, have minimum lighting for indoors, be equipped with a ladder, have a urinal in unisex bathroom, and various other requirements. 

ii. Bennette D. Burks, PE/Fuji Clean USA – Petition filed seeking a variance or wavier from rules setting forth the requirements for approval of fiberglass onsite sewage treatment receptacles. 

D.  Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: 

a. The following rules have been proposed for adoption or amendment (if any): Nothing new to report.

b. The agency has received the following petitions for Declaratory Statement or Variance/Waiver (if any): None to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: The following rules have been proposed for adoption or amendment (if any): 

a. Rules 69L-6.027, l027, .028 and .035 regarding penalty calculation worksheets. Pending results.

b. Proposed rule to adopt rate manual has been WITHDRAWN.
Editor’s Note: These changes appear to be in response to recent statutory changes, and not necessarily as a result of the DOAH litigation described in the February report.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any): Proposed changes to Rule 69A-62,024 regarding firefighter living and sleeping quarters and the prevention of contaminated equipment being carried in crew passenger areas have been changed.

b. The following petitions for Declaratory Statement and petitions for Variance or Waiver have been received or disposed of: None noticed.

Editor’s Note: There are dozens of such petitions filed each month, primarily seeking interpretation of the Fire Code. Due to the specialized nature of these requests, we have discontinued reporting all of them; however, if anyone is interested in the department’s interpretation of a particular code section, these statements can be found on the division website. 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

Legislative Action:  The 2015 Regular Legislative Session began on March 3, 2015, and ended somewhere between Tuesday, April 28, 2015, when the House of Representatives adjourned “sine die” (which the Florida Supreme Court found on May 1, 2015, was an unconstitutional act) and May 1, 2015 when the Senate adjourned.

The following MAJOR bills affecting the construction industry were PASSED, all of which are effective on July 1st, except HB 87 and HB 383, which are effective on October 1st:

House Bill 87: Chapter 558 – Notice to Cure (Notice of Claim)
House Bill 217: Chapter 471 – Engineers (Structural Classification)
House Bill 383: Chapter 70 – Private Property Rights (Bert Harris, Jr. Act)
Senate Bill 466: Chapter 553 – Alarm Systems (wireless systems)
Senate Bill 778: Chapter 255 – Public Works Contracts (Local bidding preferences)
House Bill 1151: Chapter 553 – Master Permitting (County option for residential)

NOTE:
Once a bill has passed both chambers, it is “enrolled,” which means it is the final version that will be presented to the Governor, who then has only 15 days to veto, signing or allow the bill to become law without his signature. “Presentment” of a bill to the Governor requires a certification signed by both presiding officers that the bill has passed the respective chamber, but here is NO DEADLINE by which the bill must be so presented.

BILLS THAT DIDN’T PASS:

House Bills 63 and 65 – Public-Private Partnerships
Senate Bill 224 – Public Records/Public Contracts
House Bill 501 – Statute of Repose (reduction to 7 years)
House Bill 915 – Florida Building Code

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
May 11, 2015
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