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State and Federal Appellate Decisions:

Carithers v. Mid-Continent Casualty Company, 2015 WL 1529038 (11th Cir. April 7, 2015).
This case from the Eleventh Circuit discusses insurance coverage for construction defects.  The issues were whether the insurer has a duty to defend, what is the appropriate “trigger” to determine what policy covers hidden construction defects, and what types of damages are covered by insurance.  

The Carithers are homeowners who suffered damages in their new residence due to latent defects.  The three areas of damage included (1) negligent application of exterior brick coating that caused damage to the brick itself; (2) the use of inadequate adhesive and an inadequate base in the installation of tile that caused damage to the tile; and (3) a defectively constructed balcony that caused damage to the garage.

As for the duty to defend, the Court determined that the “injury-in-fact” trigger was appropriate under the facts of this case because the trial judge found as a fact that the property damages occurred during a specific policy period.   The Court rejected the insurer’s argument that the appropriate trigger for these latent defects is the time when the damages should have been discovered with reasonable care or the time when the damages were actually discovered (the “manifestation” trigger).  The Court noted the uncertainty of the law in Florida regarding the appropriate trigger, but held that the insurer must provide a defense unless it was certain there was no coverage.  

As for damages, the Court noted the decisions in J.S.U.B. and Pozzi Window Co., and stated that “faulty workmanship or defective work that has damaged the otherwise nondefective completed project” is covered by insurance.  The damaged brick would have been covered if the homeowner proved that the brick and coating was performed by different subcontractors but it failed to carry this burden.  Likewise, the homeowners did not submit any evidence of whether the tile and adhesive and mud base were installed by different subcontractors.  The Court was not impressed by the fact that the homeowners provided the tile to the subcontractor.  Finally, while the cost of reconstructing the defective balcony was not covered, the cost to replace it was covered because it was necessary to rebuild it in order to get to and replace the damage caused by the defective balcony.

Editor’s Note: This case continues the recent line of cases applying the “injury-in-fact” trigger, but note that this Court did not eliminate the use of the “manifestation” trigger in cases of latent defects when it is “difficult” (or impossible) to determine when the property was damaged.”






DOAH Orders: 

Department of Business and Professional Regulation, Electrical Contracting Licensing Board v. Michael Ellis, DOAH Case No. 14-5400PL: A Recommended Order[footnoteRef:1] entered on March 13, 2015, involved an Administrative Complaint filed by this board against one of its licensees in September 2014 for “aiding…any unlicensed person or entity to practice a profession contrary to” the law for hiring an unlicensed subcontractor to perform electrical work (rather than as an employee, whose work could have been exempted from licensure as being performed under the electrician’s license) without first checking the subcontractor’s license status. Held: (1) The licensee had a duty to verify the subcontractor’s licensure status before any work was performed (which appears to be contrary to the Florida Supreme Court’s ruling in Earth Trades, Inc. v. T&G Corp., 108 So.3d 580 (Fla., 2013)  in the Earth Tec case), AND (2) Proof of specific intent to aid unlicensed activities was not required since the 1988 statutory changes to s. 489.129(1)(e), as had been previously determined to be required in Blume v. D BPR, CILB, 489 So. 2d 880 (Fla. 2nd DCA 1986). [1:  NOTE: Recommend Orders are subject to the filing of “Exceptions” by the parties, and only the BOARD or AGENCY involved can issue a FINAL ORDER; recommended orders are NOT subject to judicial review under s. 120.60.] 


AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-15.001(1) proposed amendments being discussed to clarify that work experience must be on “habitable” and “new” structures and “ground up construction” were discussed for a second time at the board’s March 3015 meeting, but nothing has yet been approved for publication[footnoteRef:2]. This proposal would also clarify the matrix of verifications that are no longer required. [2:  Not surprisingly, this rule is ripe for legal challenge if the board fails to define “habitability” and “new” in such a way as to encourage, rather than discourage, license applications.] 


ii. Rule 61G4-17.001 final proposed amendments regarding both minimum and maximum disciplinary guidelines have been changed and approved at the board’s March 3015 meeting.

b. This board has received the following Petitions for Declaratory Statement (if any):

i. Robert M. Solliday, Jr. – Petition filed on March 10, 2015, seeking a determination of the applicability of s. 489.105(3)(m) as to whether “fuel oil and gasoline piping ant tank and pump installation, except for bulk storage plants can be performed under a Plumbing contractor’s license. 

ii. Joseph J. Celestin – Petition filed on March 11, 2015, seeking a determination of the applicability of s. 489.105(a), (b) and (c) as to whether a “construction compliance manager” must be licensed or whether a local government can require that such a manager on a public project must be an professional engineer.

c. The board has disposed of the following Petitions for Declaratory Statement (if any):

i. James R. Johannsson – Petition received on February 6, 2015, seeks a determination of whether a contract for electrical or low voltage work can be awarded to a general contractor, provided the general contractors subcontracts the work to an appropriately licensed electrical or low voltage subcontractor. An order was entered on March 30, 2015 stating that such a contract can be awarded to a general contractor, provided that the electrical work is subcontracted to an appropriately licensed person.

ii. John Fitch – Petition filed on February 24, 2015, seeks a determination of whether a general contractor can apply a “non-hot tar” system as a roofing material on new construction built by the general contractor who is not also a licensed roofer. The petition describes the product as a self-adhered poly-glass system. The petition was not present at the board’s March meeting, and a Motion to Intervene was granted to the Florida Roofing and Sheet Metal Association, which was in opposition to the petition based on both procedural grounds (such as the petitioner failed to sign the petition), and on statutory grounds that Division II contractors are limited to the installation of shingles and shakes, but not roof “systems” was described in the petition. While the board members expressed support for the apparent statutory prohibition, it declined to issue a declaratory statement due to the procedural aspects that had been raised.

iii. Putnam County #DS2014-160 – Petition filed on December 18, 2014, regarding the application of Rule 61G4-15.015 to a registered specialty contractor (aluminum) serving as the primary contractor for a screened room and wooden decks, appears to still be pending board hearing.

iv. Fort Pierce Utilities Authority – Petition filed on December 5, 2014, seeking a determination of the applicability of s. 489.103(2) and (5) was withdrawn.

v. Sandy Robinson and Kevin Powell – Petition filed on December 18, 2014 seeking a determination of when a Registered Specialty Contractor (Aluminum) can be the primary contractor on a permit for a screened room and wooden deck, was denied by order entered on March 6, 2015 for lack of standing (and to leave it up to the county regarding issuance of permits).

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any):

i. Ronald Clark – filed on February 6, 2015, petitions for a waiver of the requirements of Rule 61G4-16.005 that a passing grade will be valid for only a period of four (4) years. By order entered on March 30, 2015, the board denied this petition for lack of demonstrated hardship.

ii. Mehdi Jalayer and Ye Zhou – filed on March 26, 2015, petition for a waiver of the board rules governing the requirements for credit reports. In light of the applicants’ Canadian citizenship, where “TU” credit scores are used instead of the required “FICO” credit scores, and where there are “providences” rather than “states,” the board approved the petition (and the applications) at its March 2015 meeting.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a.   This board has proposed adopted, repealed or amended the following rules (if any):
      None to report.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Stephen W. Cassell/Nex-Gen Fiber Services, Inc. – Petition filed seeking a determination of the applicability of section 489.503(14), as to whether petitioner would need to be licensed to perform telecommunication and/or fiber optic work, and, if so, what type of license would be required. This appears to be still pending.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Olin Daniel Johnson II- Petition filed on December 12, 2014, seeking a waiver from Rule 61G6-6.017, which requires a passing exam score on any part of the exam is valid only for a period of two (2) years from date of the examination was granted by order entered on January 30, 2015 based on demonstrated hardship.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any):  None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (both of which appear to be still pending):

i. Rule 61G10-11.010 regarding seals is being amended to remove the requirement for “impression type metal seals.” 

ii. Rule 61G10-18.002, .003 and .006 regarding continuing education provides and course approvals.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G15-20.0010 regarding licensure by examination is being review for possible updating.

ii. Rule 61G15-20.0015 regarding licensure by endorsement is being reviewed for possible updating and to add an active practice requirement for 3 of the past 5 years.

iii. Rule 61G15-31.006 regarding design of structural systems utilizing open web steel joints and joist girders is being amended to delete unnecessary language to add new language to clarify the requirements for such designs by reference to Section 2206 of the Florida Building Code.

iv. Rule 61G15-32.004 regarding design of water based fire protection systems was proposed for change, but has since been withdrawn.

v. Rule 61G15-35.003 regarding the qualification program for special inspectors of threshold buildings had been noticed for change, but has since been withdrawn.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

i. Louis Kneip– Petition filed on December 7, 2014, which appears to regard the application of Rule 61G15-20.0015(5) with respect to the licensing requirements that an applicant has held a valid license in another state for 15 years and has 20 years of continuous professional-level engineering experience, was denied by order entered on March 13, 2015, based on the statutory requirements for same.

ii. Sivakumar Munuswamy, PhD. – Petition filed on February 27, 2015, seeking relief from Rule 61G15-20.007 with respect to the requirement that each applicant must demonstrate substantial equivalency for general education courses.

iii. Daniel Joita – Petition filed on March 3, 2014, seeking relief from Rule 61G15-20.007(1) with respect to the requirement that each applicant must demonstrate completion of 16 college semester credit hours in Humanities and Social Sciences was granted by order entered on February 10, 2015.
Editor’s Note: Almost a YEAR to get an order seems unusually harsh.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed

b.  This board has received or disposed of the following Petitions for Declaratory      Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:3] – Chapter 553, Part IV and Chapter 61G20, FAC):  [3:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: The effective date of the next Florida Building Code, which will be entitled "Florida Building Code 5th Edition (2014)," is June 30, 2015. See: Rule 61G20-1.001

a. This board has proposed, adopted, repealed or amended the following rules (if any):

i. Rule 69A-20.112 setting the insurance coverages required for fire equipment dealers.

ii. Rules 69A-37.0054-.065 and .404 setting training and educational requirements for out of state firefighters.

iii. Rule 69A-66.08 adopting the form required for FDID numbers assigned to fire protection agencies.

b. This board has received or disposed of the following Petition(s) for Declaratory Statement: 

i. Novum Structures, LLC – seeking a determination of whether Rule 61G20-3.001 requires product approval for skylight products (which petitioner alleges is not part of the building envelope). 

ii. PRH-2600 Hallendale Beach, LLC. – seeking a determination of the applicability of Sections 224 and 806, Florida Accessibility Code, as to whether lock-off units in a condominium-hotel development should be included in the determination of the required minimum number of accessible guest rooms and types of showers and communication facilities.

iii. All Contractors, LLC. – seeking the agency’s opinion as to the applicability of Section R402, FBC Energy Code to air exchanges by a blower door testing of all homes is required and who is qualified as a third-party tester under R402.4.1.2.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

d. This board has received a petition for interpretation of building code as follows (If any): None noticed.

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.:

a. This board has proposed, adopted, repealed or amended the following rules (if any):  None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any):  None noticed 

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  A petition for Declaratory Statement was filed by Cassandra Spradlin on January 29, 2015, seeking the agency’s opinion regarding the applicability of s. 469.002(1) whether the asbestos licensing exemptions apply to asbestos-related activities performed at the Kennedy Space Center.




B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 

1. Division of Environmental Health:  

Meeting Notification: The Variance Review and Advisory Committee on the standards for onsite sewage treatment and disposal systems, has announced a series of monthly meetings around the state during 2015.

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DOH.

a. The following Petition(s) for Declaratory Statement have been filed or disposed of (if any): None to report.

b. The following Petitions for Variance or Wavier have been received or disposed of (if any): None noticed.

D.  Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: 

a. The following rules have been proposed for adoption or amendment (if any): Nothing new to report.

b. The agency has received the following petitions for Declaratory Statement or Variance/Waiver (if any): None to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: The following rules have been proposed for adoption or amendment (if any): 

a. Rules 69L-6.027, l027, .028 and .035 regarding penalty calculation worksheets. Pending results.

b. Proposed rule to adopt rate manual has been WITHDRAWN.

Editor’s Note: These changes appear to be in response to recent statutory changes, and not necessarily as a result of the DOAH litigation described in the February report.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any): Proposed changes to Rule 69A-62,024 regarding firefighter living and sleeping quarters and the prevention of contaminated equipment being carried in crew passenger areas have been changed.

b. The following petitions for Declaratory Statement and petitions for Variance or Waiver have been received or disposed of:

i. Robert Dewar – Petition filed on January 16, 2015, seeking a determination of the applicability of NFPA 13 and 13R as to whether certain structures are balconies for purposes of required sprinklers, has been withdrawn by the petitioner.

ii. Florida Department of Corrections – Petition filed January 30, 2015, seeking waiver from Rule 69A-56.006, which codifies type of mattresses to be used at correctional facilities is still pending. 

Editor’s Note: There are dozens of such petitions filed each month, primarily seeking interpretation of the Fire Code. Due to the specialized nature of these requests, we have discontinued reporting all of them; however, if anyone is interested in the department’s interpretation of a particular code section, these statements can be found on the division website. 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

Legislative Action:  The 2015 Regular Legislative Session begins March 3, 2015, and is scheduled to continue for sixty (60) consecutive calendar day. As of April 9, 2015, the following MAJOR bills affecting the construction industry are situated for final passage:
Bottom of Form
	
Number 
	
Title
	

	
Last Action
	

	HB 87
SB 418
	Construction Defect Claims (Chapter 558)
	
	
Both bills have been amended several times in significant ways; the house bill is on the Calendar and the Senate Bill is set for its final committee hearing this coming week.

	

	HB 113
SB 778
	Local Government Construction Preference
	

	Both bills have been heard by all committees of reference and are on the calendar for final passage.

	

	
HB 163
SB 224
	
Public Records (Contractors)
	
	Each bill is progressing towards final passage.
	

	
	
	
	
	

	HB 217
SB 338


	
Engineers
(Structural)



	
		

		Both bills are ready for final passage. Creates new license.

	






	

	SB 466
HB 413
	Low-voltage Alarm Systems
	
	Both bills are on the calendars in each chamber (ready for final passage). Defines “wireless” alarms and changes fees.
	

	
	
	
	
	

	HB 501
SB 1158
	Limitation of Actions
(Statute of Repose)
	 
	House bill has had only one of three hearings, and Senate Bill has not been heard by any Senate committee.
	

	
	
	
	
	

	HB 915
SB 1232
	Florida Building Code
	
	This is the annual “train” of bills dealing with the building code and is extensive (pools to permits).
	

	
	
	
	
	


Senators
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your email frequency settings.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your email frequency settings.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your email frequency settings.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your email frequency settings.
You are not tracking any Media. 
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your account preferences.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your account preferences.
You are not tracking any Media. 
Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
April 12, 2015
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