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State and Federal Appellate Decisions:

Andre Franklin, Inc. v. Wax, 150 So. 3d 815 (Fla. 2d DCA 2014).
Homeowner sued Contractor, and Contractor filed a counterclaim and motion to dismiss contemporaneously with a motion to compel arbitration and abate.  The District Court held that these actions were not sufficient to create a waiver of Contractor’s right to arbitrate, particularly in light of the fact the Contractor had not initiated discovery.

Court refuses to enforce contractual venue clause.
Love’s Window & Door Installation, Inc. v. Acousti Engineering Company, 147 So. 3d 1064 (Fla. 5th DCA 2014).
This action arose out of a complex construction defect action filed in Osceola County.  A subcontractor brought a fourth-party action against a sub-subcontractor who argued their written agreement provided for venue in another locale.  The trial court refused to transfer venue and the District Court agreed.  It appears that an agreed forum selection clause may be trumped by “compelling reasons” which include avoiding multiple lawsuits, minimizing judicial labor, reducing expenses to the parties, and avoiding inconsistent results. 

Calculation of loss of use damages.
Gonzalez v. Barrenechea, 2015 WL 249254 (Fla. 3d DCA Jan. 21, 2015).
Homeowner sued his architect for a faulty design of the air conditioning system that Owner contended made the home unsuitable for living.  The trial court found in favor of Owner and awarded damages for redesigning and replacing the air conditioning system, but disallowed loss of use damages.  While the Owner had expert testimony concerning the fair rental value of the residence, the expert admitted on cross examination that he was unaware of the Owner’s limited use of the residence during the period of the loss of use.  The District Court reversed on the grounds that, “once the homeowner had established his prima facie case of loss of use damages, the burden of proof shifted to [the defendants] to establish any set off.”

DOAH Orders: 

Mex Group Maintenance and Repair, Inc., v. Department of Financial Services, Division of Workers’ Compensation and Office of Insurance Regulation, Case No. 14-2618, began as a formal hearing contesting the division’s issuance of a Stop Work Order. Pending that case, the petitioner filed a rule challenge in Case No. 14-4453RU, but later dismissed it with prejudice based on recent appellate court results. The division then filed a petition to re-open the rule challenge seeking an award for fees and costs, which was treated by DOAH as a fee petition, and a separate Case No. 14-5850F was opened. The fee petition was denied on its merits.


AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-16.0021 is being amended to clarify that a written OR practical examination is required for Swimming Pool Specialty Contractors; corrections were approved at the board’s January meeting and Notice of Change should be published shortly.

ii. Rule 61G4-17.001 proposed amendments regarding both minimum and maximum disciplinary guidelines have been changed based on comments from the Joint Administrative Law Committee, and to clarify the difference disciplinary sanctions between the “minimum” and “maximum” categories. Additional changes were approved at the board’s January meeting and Notice of Change should be published shortly.

iii. NEW: The board is opening up Rule 61G4-15.001(1) to clarify the various types of contractors required to “verify” an applicant’s work experience, but didn’t take any action on this proposal at the board’s January meeting.

iv. The board’s February agenda is to include a workshop on CE course approval guidelines (Chris Cobb, chair).
 
b. This board has received or disposed of the following Petitions for Declaratory Statements:

i. Diversified Conveyors, Inc. #DS2014-144 – Petition filed on October 27, 2014, seeking application of the licensure exemption of section 489.103(6) for the installation of conveyor systems for baggage handling and package handling. The petitioner was not present at the board’s January meeting, but the board found “no standing,” based on the vagueness of the petition.

ii. Steel Fabricators #DS2014-154 - Petition filed on December 8, 2014, seeking a determination of licensure requirements in order to perform structural steel and architecturally exposed structural steel “work.” At the board’s January hearing on this petition, at which the petitioner was present, it was disclosed that there was pending litigation on the subject matter of the petition, so it was denied.

iii. Putnam County #DS2014-160 – Petition filed on December 18, 2014, regarding the application of Rule 61G4-15.015 to a registered specialty contractor (aluminum) serving as the primary contractor for a screened room and wooden decks. Still pending board hearing.

iv. American Tennis Courts, Inc. – Petition seeking a determination of licensure requirements to construct tennis courts was withdraw after it appeared the board was leaning toward a determination that some type of license would be required as an “accessory structure.”

v. Mark Biebighauser – Petitioner was not present and no standing was found due to the vagueness of the petition.

vi. Broward County Board of Rules & Appeals – Petitioner was granted standing on the issue of whether an air conditioner contractor “A” or “B” is allowed to install smoke detectors and wiring in air conditioning ducts that are used to shut down the system in the event of fire (i.e., “dampers”), and the board determined that the AC contractor may install the detector and wiring up to the fire control panel, but cou0nd NOT make the final connection.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): Rule 61G6-9.001 and 9.004 is proposed to be amended to add additional requirements for continuing education upon renewal and to add an hour for a course on the prevention of false alarms. Still pending board approval.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Guru Alert, LLC – Petition filed on November 20, 2014, seeking a determination of whether petitioner’s product, described as a mobile application and cloud service that will be provide “home intelligence” if there is any activity from existing smoke alarms, would be considered a fire alarm or security system so as to require licensing for monitoring.

ii. Nex-Gen Fiber Services, Inc. – Petitioner seeks board determination as to whether a license is required to perform telecommunication and/or fiber optic work.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules: None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (both of which appear to be still pending):

i. Rule 61G10-11.010 regarding seals is being amended to remove the requirement for “impression type metal seals.” 

ii. Rule 61G10-18.002, .003 and .006 regarding continuing education provides and course approvals.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Louis M. Kneip– Petition filed on December 9, 2014, regarding the application of Rule 61G15-20.0015(5) with respect to licensing requirements when an applicant has held a valid license in another state for 15 years and has 20 years of continuous professional-level engineering experience. This petition is still pending notification of disposition, and no new petitions have been noticed this month (February).

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed (no proposed rules are pending)

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Petition filed on August 11, 2014, by Gregory Yantorno regarding his duties and responsibilities as a Building Code Official to supervise the issuance of construction permits, was granted in part in that the governing licensing statutes do not require the BCA to “directly supervise” permitting staff.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

Meeting Notification: On February 17, 2015, members of this board will meet in the DBPR Secretary’s Conference Room in Tallahassee with the members of the Board of Professional Engineers and with members of the Board of Architecture and Interior Design to discuss the concept of licensed design professionals working as full-time employees of building departments without holding a separate license from the Building Code Administrators and Inspectors Board.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: The effective date of the next Florida Building Code, which will be entitled "Florida Building Code 5th Edition (2014)," is June 30, 2015. See: Rule 61G20-1.001

a. This board has proposed, adopted, repealed or amended the following rules (if any): No additional rules noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement: 

i. All Aboard Florida (Robert Fine, Esq.) DS#2014-163– seeking a determination of the applicability of Sections 102.2(b), 202 and 105 (Building) to its passenger rail systems (including permitting). This petition was unanimously approved by the assigned TAC and is now scheduled for FBC hearing later in February.

ii. Euramax International, Inc. DS#2014-152 – seeking a determination of the applicability of Rule 61G20-3.001 as to whether product approval is required for its exterior rotating louver roof system.

iii. David Kramer, Building Code Administrator (UF) Ds#2014-129 – petition filed regarding shower installation requirements in dormitories.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

d. This board has received a petition for interpretation of building code as follows (If any): None noticed.

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.:

a. This board has proposed, adopted, repealed or amended the following rules (if any): 

i. Rule 61G16-1.009 is being amended to add a definition of “geologist-in-training” as one who has completed 30 semester hours or 45 quarter hours of geological coursework at a college of university.

ii. Rule 61G16-3.001 is being amended to set forth the fees for the “geologist-in-training,” as follows: $15 for application to register, and $150 for examination.

iii. Rule 61G16-5.004 is being amended to delete unnecessary language regarding the evaluation of applications for registration by repealing subsections (4)(c) and (d).

iv. Rule 61G16-6.001 is being reviewed to determine if modifications to the written licensure examination requirements are necessary.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Dr. Subodh Acharya DS#2014-004 – Petition filed on January 14, 2015, seeking a determination as to whether licensure is required to practice as a “postdoctoral associate.” Interestingly, the petition in this case states that this determination is being requested in connection with the petitioner’s Petition for a Nonimmigrant Worker (Form H-1B).

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  Proposed change to Rule 61E1-3.001 reducing renewal fees by 50%, and to require a 2-day “refresher course” approved by the department.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 

1. Division of Environmental Health:  

Meeting Notification: The Variance Review and Advisory Committee on the standards for onsite sewage treatment and disposal systems, has announced a series of monthly meetings around the state during 2015.

a. The following rules have been proposed for adoption or amendments (if any): Rules 64E-10.001-10.004 regarding restroom sanitation.

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DO

b. The following Petitions for Variance or Wavier have been received or disposed of (if any): Fortunato Villamagna for Paragon Waste Solutions an Sterall, Inc. – Petition filed on January 2, 2015, seeking a variance from Rule 64E-16.007(2)€, FAC for conducting of routine efficacy testing and evaluation of steam treatment units.

H. Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: 

a. The following rules have been proposed for adoption or amendment (if any): Rule 69L-6.015 and .025, FAC are amended as to requirements for employer record maintenance and production, and as to the conditional release of Stop-Work Orders and Periodic Payment Agreements, pursuant to 2014 statutory changes.

b. The agency has received the following petitions for Declaratory Statement or Variance/Waiver (if any): Diplomat Golf Course Venture, LLC d/b/a/ Diplomat Golf and Tennis Club – Petition filed on October 23, 2014, seeking a variance or waiver from Rule 69A-51.017, FAC requiring compliance with ASME code for the safe construction, installation, inspection, maintenance and repair of boilers, was granted by order filed on January 16, 2015.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: The following rules have been proposed for adoption or amendment (if any): Rules 69L-6.027, l027, .028 and .035 regarding penalty calculation worksheets.

Editor’s Note: These changes appear to be in response to recent statutory changes, and not necessarily as a result of the DOAH litigation described on the first page of this monthly report.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any): None Noticed.

b. The following petitions for Declaratory Statement and petitions for Variance or Waiver have been received or disposed of:

i. Tammy Zurla – Petition filed on October 29, 2014, seeking a determination of NFPA 101:31.3.4.5, NFPA 101:9.6.2.10 and Declaratory Statement Case No. 104405-09-FM, regarding clarification on whether smoke alarms are required to be hard-wired outside of sleeping rooms, are still valid under the FFPC 2010 edition. Order was issued confirming that the previous Declaratory Statement is still valid.

ii. Thomas Ipolito – Petition filed on October 17, 2014, seeking a determination that NFPA 13:13.6.2 and NFPA 13.6.8.1.3.1 as to the location of fire extinguishers. Order was issued confirming that fire extinguishers are permitted to be located at exterior or interior locations as long as all portions of the building are within 75 feet of travel distance to a fire extinguisher. 

Editor’s Note: There are dozens of such petitions filed each month, primarily seeking interpretation of the Fire Code. Due to the specialized nature of these requests, we have discontinued reporting them; however, if anyone is interested in the department’s interpretation of a particular code section, these statements can be found on the division website. 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

Legislative Action:  The 2015 Regular Legislative Session begins March 3, 2015, and is scheduled to continue for sixty (60) consecutive calendar days, and committee meetings started as of January 5th for two (2) weeks, and as of February 2nd for three (3) weeks. As of February 6, 2015, the following bills affecting the construction industry have been filed:

House Bill 63: Public-Private Partnership, effective July 1, 2015.
House Bill 87: Construction defects reporting to insurance carriers under Chapter 558.
House Bill 113: Competitive solicitation for construction services.
House Bill 163: Public Records when “acting on behalf of a public agency.”
House Bill 181: Educational Facilities.
House Bill 217: Creation of “Structural Engineer” license category.
Senate Bill 284: Judicial Review of permits and licenses.
Senate Bill 348: Purchasers of Condominium Units (Thanks, Larry; I had missed this one).
Senate Bill 413: Low-Voltage Alarm Systems
Senate Bill 418: Construction defects (companion to House Bill 87).
House Bill 501: Limitations on Actions.
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your account preferences.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your account preferences.
You are not tracking any Media. 

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
February 8, 2015.
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