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State and Federal Appellate Decisions:
McIntosh v. Progressive Design and Engineering, Inc., 2015 WL 71931 (Fla. 4th DCA January 7, 2015).

This case presents another application of the Slavin doctrine to an engineering company.  Plaintiff’s father was killed in a traffic accident caused by a patently defective design of a new intersection traffic signal.  The design engineer was sued as were other defendants, and the jury followed the judge’s instructions and found that, although there was a defect in the design, the defect was patent and the design was accepted by FDOT.  This finding exonerated the design subcontractor from liability to the plaintiff.  

The Court stated the following concerning the issue of “acceptance:” “‘Acceptance’ is the term applied for shifting the responsibility to correct patent defects to the party in control. In essence, acceptance will move along the timeline of a construction project, passing to each entity
maintaining control of the work. This application makes perfect sense. Once an entity completes its work, and that work is accepted, the burden of correcting patent defects shifts to the entity in control. It is the controlling entity's intervening negligence in not correcting a patent defect that proximately causes the injury.”

Editor’s Note: There is something about the Court’s application of the Slavin doctrine to exonerate a professional that does not seem appropriate.  The professional is hired for an expertise that those further “along the timeline of a construction project” do not have.

DOAH Orders:  Nothing to report.

AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-16.0021 is being amended to clarify that a written OR practical examination is required for Swimming Pool Specialty Contractors.

ii. Rule 61G4-17.001 proposed amendments regarding both minimum and maximum disciplinary guidelines have been changed based on comments from the Joint Administrative Law Committee, and to clarify the difference disciplinary sanctions between the “minimum” and “maximum” categories.

iii. NEW: The board is opening up Rule 61G4-15.001(1) to clarify the various types of contractors required to “verify” an applicant’s work experience.
 
b. This board has received or disposed of the following Petitions for Declaratory Statements:

i. James R. Adams on behalf of Dryer Vent Specialist #DS2014-125 – Petition filed September 30, 2014, seeking a determination as to any licensure requirements for the cleaning of dryer vents, was heard at the November 2014 hearing and a determination made that, since NO disassembly of the dryer duct was required, no license was necessary.

ii. James Becker on behalf of Becher Arena Products, Inc. #2014-126 – Petition filed on October 6, 2014, seeking a determination as to any licensure requirements for the installation of sports area dasher boards and general ice rink equipment and supplies. This petition was heard at the November 2014 meeting without the petitioner being present, and it was determined that there was no standing because the petition was too vague.

iii. City of Orlando – Petition filed on July 22, 2014, seeking a declaration regarding sections 489.105(e) and 489.113(3), has been withdrawn.

iv. Diversified Conveyors, Inc. #DS2014-144 – Petition filed on October 27, 2014, seeking application of the licensure exemption of section 489.103(6) for the installation of conveyor systems for baggage handling and package handling.

v. Steel Fabricators #DS2014-154 - Petition filed on December 8, 2014, seeking a determination of licensure requirements in order to perform structural steel and architecturally exposed structural steel “work.” 

vi. Putnam County #DS2014-160 – Petition filed on December 18, 2014, regarding the application of Rule 61G4-15.015 to a registered specialty contractor (aluminum) serving as the primary contractor for a screened room and wooden decks.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 
a. This board has proposed adopted, repealed or amended the following rules (if any): Rule 61G6-9.001 and 9.004 is proposed to be amended to add additional requirements for continuing education upon renewal and to add an hour for a course on the prevention of false alarms.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any). Petition filed on December 12, 2014 by Olin Daniel Johnson II, seeking a variance or waiver from Rule 61G6-6.017o requiring that a passing examination score on any part is valid only for a period of two (2) years from the date of the exam.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules: None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules:

i. Rule 61G10-11.010 regarding seals is being amended to remove the requirement for “impression type metal seals.” 

ii. Rule 61G10-18.002, .003 and .006 regarding continuing education provides and course approvals.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Louis M. Kneip– Petition filed on December 9, 2014, regarding the application of Rule 61G15-20.0015(5) with respect to licensing requirements when an applicant has held a valid license in another state for 15 years and has 20 years of continuous professional-level engineering experience.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed (no proposed rules are pending)

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

Meeting Notification: On February 17, 2015, this board will meet in the DBPR Secretary’s Conference Room in Tallahassee with the Board of Professional Engineers and the Board of Architecture and Interior Design to discuss the concept of licensed design professionals working as full-time employees of building departments without holding a license from the Building Code Administrators and Inspectors Board.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: The effective date of the next Florida Building Code, which will be entitled "Florida Building Code 5th Edition (2014)," is June 30, 2015.

a. This board has proposed, adopted, repealed or amended the following rules (if any): Rule 61G20-1.001, which adopts the entire building code, has been noticed for amendment to reflect an effective date of June 30, 2015.

b. This board has received or disposed of the following Petitions for Declaratory Statement: 

i. Michael Ippolito, P. E. (DS2014-135) - seeking an opinion as to the application of Section 423.15.5 (Building) and Chapter 403 (Mechanical), seeking application of ventilation air makeup for HVAC in Educational Facilities due to changes in ASHRAE 62.1-2001.

ii. Landmark Development Corp. (DS2014-142) – seeking a determination of the applicability of Florida Accessibility Code (2012) to multifamily residential buildings to require elevators.

iii. All Aboard Florida– seeking a determination of the applicability of Sections 102.2(b), 202 and 105 (Building) to its passenger rail systems (including permitting).

iv. Euramax International, Inc. – seeking a determination of the applicability of Rule 61G20-3.001 as to whether product approval is required for its exterior rotating louver roof system.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

Editor’s Note: The following is a NEW FEATURE of this monthly report:

d. This board has received a petition for interpretation of building code as follows (If any): Raymond Masciani – Issued on November 1, 2014, to the question: Would a fire rated door be permitted in the rated wall assembly to interconnect the living spaces of separated dwelling units. The Answer was as follows: Yes, as per Section 104.11 (Building), as an “Alternative Materials,” consistent with Section 302.4.1.1 (Residential) and Section 715 and Table 715.4 (Building).

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.:

a. This board has proposed, adopted, repealed or amended the following rules (if any): 

i. Rule 61G16-1.009 is being amended to add a definition of “geologist-in-training.”

ii. Rule 61G16-3.001 is being amended to clarify the registration fee for the “geologist-in-training.”

iii. Rule 61G16-5.004 is being amended to delete unnecessary language regarding the evaluation of applications for registration.

iv. Rule 61G16-6.001 is being reviewed to determine if modifications to the written licensure examination requirements are necessary.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed. 

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  Proposed change to Rule 61E1-3.001 reducing renewal fees by 50%.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 

1. Division of Environmental Health:  

Meeting Notification: The Variance Review and Advisory Committee on the standards for onsite sewage treatment and disposal systems, has announced a series of monthly meetings around the state during 2015.

a. The following rules have been proposed for creation or amendments:  

i. Amendments to Rules 64E-4.001, .002, .011 and .015 have been corrected to reflect JAPC changes.

ii. Rules 64E-9.001-.017 are proposed for amendment to reflect the statutory changes in applications for public pool operating permits.

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DO

b. The following Petitions for Variance or Wavier have been received or disposed of: 
School Board of Brevard County – seeking a determination of the applicability of Rule 64E-11.007(5)(a) regarding the placement of lavatories and the use of hot and cold running water. 

H. Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: Nothing to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC:

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

a. The following rules are proposed for creation or amendment:

i. Rule 69L-7.020 is proposed for amendment for the purpose of updating the health care provider reimbursement manual.

ii. Rule 69L-7.100 is proposed for amendment for the purpose of updating the ambulatory surgical enters reimbursement manual.

b. The agency has received the following petitions: Burton Construction Services, Inc. - has withdrawn a petition for variance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any): 

i. Proposed changes to amendments to Rules 69A-27.039, .059, .064 and .408 have been published in response to JAPC comments.

ii. Rule 69A-37.020 is a proposed NEW rule regarding reports for change of record, and electronic information database system, and has been modified in response to JAPC comments.

iii. Rule 69A-37.054, .055, .057, .060, .065 and .404 are proposed to be amended regarding firefighter training and certification.

iv. Rule 69A-39.009 regarding continuing education requirements has been updated to expand the period from 3 years to 4 years and to increase the hours from 40 to 54.

v. Rule 69A-47.013 and .14 regarding regional access and compliance dates are proposed for repeal.

vi. Rule 69A-47.16 and .017 regarding the access to and duplication of elevator keys are proposed for amendment to refer to statutory requirements of section 399.15(3), F. S.

vii. Rule 69A-64.001 (definitions) and .003 (ability to pay benefits) regarding fire fighter death benefits are proposed for repeal in order to conform to statutory provisions. 

viii. Rule 69A-66.002, .003, .004, and .008 are proposed for amendment to update and delete obsolete references to software and forms for the fire incident reporting system.

b. The following petitions for Declaratory Statement have been received or disposed of and petitions for Variance or Waiver:

Editor’s Note: There are dozens of such petitions filed each month, primarily seeking interpretation of the Fire Code. Due to the specialized nature of these requests, we have discontinued reporting them; however, if anyone is interested in the department’s interpretation of a particular code section, these statements can be found on the division website. 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 




Legislative Action:  The 2015 Regular Legislative Session begins March 3, 2015, and is scheduled to continue for sixty (60) consecutive calendar days, and committee meetings started as of January 5rh. As of January 9, 2015, the following bills affecting the construction industry have been filed:

House Bill 63: Public-Private Partnership, effective July 1, 2015.
House Bill 87: Construction defects reporting to insurance carriers under Chapter 558.
House Bill 113: Competitive solicitation for construction services.
House Bill 163: Public Records when “acting on behalf of a public agency.”
House Bill 217: Creation of “Structural Engineer” license category.
Senate Bill 284: Judicial Review of permits and licenses.
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your account preferences.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your account preferences.
You are not tracking any Media. 

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
January 11, 2015.
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