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State and Federal Appellate Decisions:

Transportation Engineering, Inc. v. Cruz, 20144 WL 5782251 (Fla. 5th DCA November 7, 2014).

This case presents an application of the Slavin doctrine to an engineering company.  Ms. Cruz was killed when the vehicle she was riding in struck the unprotected end of a guardrail at a median cross-over on the Florida Turnpike.  The evidence was undisputed that the lack of a cushioned end of the guardrail was a patent defect and that DOT accepted the work of the contractor.  Ms. Cruz’s estate sued the DOT, the designing engineer, and the contractor for negligence.

The trial court granted the contractor’s motion for summary judgment based on the Slavin doctrine. See Slavin v. Kay, 108 So.2d 462 (Fla.1959).  “Under the Slavin doctrine, a contractor cannot be held liable for injuries sustained by third parties when the injuries occur after the contractor completed its work, the owner of the property accepted the contractor's work, and the defects causing the injury were patent.” Plaza v. Fisher Dev., Inc., 971 So.2d 918, 924 (Fla. 3d DCA 2007); see also Foreline Sec. Corp. v. Scott, 871 So.2d 906, 909 (Fla. 5th DCA 2004) (“The Slavin doctrine extinguishes the liability of a contractor for a defect by shifting the duty of care originally owed to others by the contractor to the accepting owner as long as any defects are patent.”).”  

The design engineer argued to the trial court that it too was entitled to summary judgment based upon Slavin and its progeny, relying primarily on Easterday v. Masiello, 518 So.2d 260 (Fla.1988).  The trial court denied the design engineer’s motion, but the appellate court reversed. “In Easterday, the Florida Supreme Court was presented with the certified question of whether Slavin precluded recovery against an architect and/or engineers for personal injury to a third party caused by a patent design defect in a structure. The court began its analysis by reasoning that if Slavin applied to contractors, “logic dictates that it would apply likewise to architects and engineers.” Id. at 260.  Without further analysis on that point, the court stated that the issue was not so much whether the court would extend the doctrine to engineers and architects, but whether Slavin was still good law. Id. at 261. The court then reaffirmed Slavin as the law in Florida with respect to contractors, architects, and engineers. Id. at 262.”  The appellate court stated that “based on Easterday, [the design engineer] has consistently and correctly argued that if Slavin barred Cruz's claims against [the contractor], it also barred her claims against [the design engineer] because the nature of the defect was the same as to both defendants and the patency of that defect was the same as to DOT.”



Spicer v. Tenet Florida Physician Services, LLC, 2014 WL 5343503 (Fla. 4th DCA October 22, 2014).  

An employee appealed the trial court’s order compelling arbitration of her claim against her employer.  The appeals court found there was no enforceable arbitration agreement because the employment agreement at issue did not “set forth any procedures for arbitration.”  The appellate court stated that the required procedures could be incorporated by reference if there was a detailed description of the collateral document or a description of where that document could be found.  The court also stated that a contract that states it is to be construed under Florida law would be sufficient because it would then incorporate the Florida Arbitration Code.  

Redfish Key Villas Condominium Association, Inc v. Amisure Insurance Company, 2014 WL 5420297 (United States District Court, M.D. Florida, Fort Myers Division, October 23, 2014).

Owner, a condominium association, sued the contractor’s general liability insurer for damages arising out of defective stucco work. The association had previously sued the contractor and obtained a default judgment. The insurer moved for summary judgment based on the contractor’s failure to notify the insurer of the lawsuit as required by the policy and its resulting prejudice.  The court found that, under the terms of the policy at issue, the association’s presuit 558 notice sent to both the contractor and the insurer was insufficient because the policy required notice of both a claim and a lawsuit. The 558 notice only gave notice of a claim. However, the Court denied the insurer’s motion for summary judgment because there was a disputed issue of fact over whether the insurer was prejudiced by the lack of notice.  The Court noted that the insurer was able to determine the existence of the alleged defects and which entity was responsible.  The Court further stated that the insurer “had an obligation to seek to set aside the judgment” against the contractor.

DOAH Orders:  Nothing to report.

AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-16.001 was amended to list the exam percentages for the specialty licenses of Industrial Facilities and Tower contractors, became effective in September.

ii. Rule 61G4-17.001 regarding both minimum and maximum disciplinary guidelines was amended by increasing fines and expanding categories of possible sanctions to become effective in early November.
 
b. This board has received or disposed of the following Petitions for Declaratory Statements:

i. Charles N. Hunt, Jr. – Order filed on October 31, 2014, in response to Petition filed on August 4 2014, reflecting the agency’s opinion that pursuant to section 489.115(4)(b) 2. and Rule 61G4-18.001(2)(f) a contactor needs to complete the specialized continuing education course before submitting plans and drawings, if required by the local building department requires a calculation of wind loads.

ii. Playmore Recreational Products and Services – Petition filed on May 5, 2014 was withdrawn.

iii. Iseler Demolition, Inc. – Petition filed on May 5, 2014 was withdrawn.

iv. Lapi West, LLC - Petition filed on May 5, 2014 was withdrawn.

v. Frederick S. Hagan – Order entered on September 23, 2014, declining to issue a declaratory statement to City of Tallahassee regarding licensing required for annual inspections of backflow preventions devices due to the petitioner not being substantially affected, having no standing and asking about the conduct of another person.

vi. James T. Sudlow – Order entered on October 30, 2014, that a licensed certified general contractor cannot perform the entire work required to install an interactive water feature.

vii. Robert Cade – Order entered on October 30, 2014, denying the petition seeking licensure requirements for various work performed by a “handyman,” due to ongoing litigation, and asking about the conduct of another person.

viii. James R. Adams on behalf of Dryer Vent Specialist #DS2014-125 – Petition filed September 30, 2014, seeking a determination as to any licensure requirements for the cleaning of dryer vents.

ix. James Becker on behalf of Becher Arena Products, Inc. #2014-126 – Petition filed on October 6, 2014, seeking a determination as to any licensure requirements for the installation of sports area dasher boards and general ice rink equipment and supplies.

x. Broward County Board of Rules and Appeals #DS2014-128 – Petition filed on October 15, 2014, seeking a determination if a mechanical or class A or B air conditioning contractor can install, remove or replace air-conditioning control wiring used to shut down air conditioning equipment by duct detectors in systems that are controlled by a Fire Control Panel.

xi. Precast Erectors #DS2014-130 - Petition filed on October 15, 2014, seeking a determination of licensure requirements for the erection of precast/prestressed concrete panels and beams as a subcontractor on commercial construction projects (and apparently requesting that a new licensure category be created).

xii. M. Nichols on behalf of American Tennis Courts, Inc. – Petition filed on October 20, 2014, seeking a determination of licensure requirements (apparently for the construction of tennis courts).

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

i. Richard A. Vannucci – Petition filed on August 27, 2014 seeking a waiver of the financial responsibility and stability requirements of Rule 61G4-15.006 so that he will not be required to obtain an Irrevocable Letter of Credit.

ii. Troy Rush – Petition filed on September 29, 2014, seeking a waiver from having to retake the general contractor exam, and allowing the use of his 2008 exam results.

iii. Eric Ziegler – Order filed on October 30, 2014, denying a variance or waiver from Rule 61G4-16.005 requirement that a passing grade is valid only for a period of four (4) years based on a failure to demonstrate how the underlying requirement could be achieved by an alternative method or that a substantial hardship had been created.


2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any). None to report.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules: None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules:

i. Rule 61G10-11.002 regarding reexaminations is proposed for repeal.
ii. Rule 61G10-11.010 regarding seals is being amended to remove the requirement for “impression type metal seals.” 

iii. Rule 61G10-12.002 is proposed for amendment to reduce filing fees by 25%.

iv. Rule 61G10-18.002, .003 and .006 regarding continuing education provides and course approvals.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Corey G. Mathews on behalf of Florida Chapter of American Society of Landscape Architects – Petition filed on October 22, 2014, for a waiver of Rule 61G10-18.006(3) requiring that a continuing education course submitted no later than 60 days prior to the next scheduled meeting of the board.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules:    Proposed Rule 61G15-18.020 is proposed regarding public comment at board meetings.  

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Broward County Environmental Protection & Growth Management Department – Order filed on March 18, 2014, denying the petition for, in part, failing to demonstrate a substantial hardship.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed (no proposed rules are pending)

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Gregory Yantorno #2014-118– seeking a determination of his responsibilities as a building code administrator for “direct supervision” of the permitting functions of his office.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: Due to a delay in adoption of the latest NFPA fire codes, the effective date of the next Florida Building has been postponed until December 31, 2014 and will be entitled "Florida Building Code 5th Edition (2014)." IT MAY BE NECESSARY TO POSTPONE IT FURTHER!

a. This board has proposed, adopted, repealed or amended the following rules (if any): Amendment to Rule 61G20-6.002 regarding the commission’s approval and accreditation of Advanced Building Code Training Courses.

b. This board has received or disposed of the following Petitions for Declaratory Statement: 

i. Nichiha USA, Inc. - seeking an opinion as to the application of sections R703.4 and R703..10.2, Florida Building Code, Residential (2010) to fiber cement lap siding and whether those sections should be revised.

ii. HFZ Capital Group d/b/a The Shore Club – seeking a determination of the applicability of DCA07-DEC-179 by a local building official as to consistent material facts.

iii. University of Florida – seeking a determination of the applicability of Sections 307, 307.02 and 307.4, Florida Balding Code, Accessibility (2012) to the use of pre-fabricated showers for student housing with a curtain rod lower than 80 inches.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Nawee Chaudhri – Order entered on July 31, 2014, regarding Rule 61G15-20.0015(5), GRANTS petitioner’s waiver based on his valid engineering degree in another state of 15 years, with 20 years of continuous professional-level engineering experience.

Editor’s Note: The following is a NEW FEATURE of this report:

d. This board has received a petition for interpretation of building code as follows (If any): City of Cape Coral regarding the applicability of section R302.4 to interconnecting fire doors

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.: Nothing new to report.

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  Proposed change to Rule 61E1-3.001 reducing renewal fees by 50%.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 

1. Division of Environmental Health:

a. The following rules have been proposed for creation or amendments:  Rules 64E-6001-.030, relating to onsite sewage treatment and disposal systems, are being reviewed for possible amendments.

b. The following Petitions for Variance or Wavier have been received or disposed of: 

i. Bruce Stowe/Roth Global Plastics, Inc. – Order issued on September 15, 2014, granting a petition for waiver of Rule 64E-6.013(2)(a) regarding receptacle-stiffening members.

ii. Mess Hall, Inc. – Petition received on October 27, 2014, requesting a waiver of Rule 64E-11.014(3) regarding serving openings on mobile food units.

iii. Brevard County School Board – Petition received on October 30, 2014, requesting a waiver of Rule 64E-11.007(5)(a) regarding the location of lavatories within each food preparation area.

iv. WET Engineering on behalf of U. S. Float Tanks – Order issued on November 3, 2014, granting with conditions a petition for waiver of Rule 64E-9.004 providing minimum standards for various aspects of pool operations.

v. Francis McMahon/Kellygreen Innovations, LLC – Order issued on November 5, 2014, denying petition for waiver of Rule 64E-6.009(5)(a)23, regarding use of drip irrigation systems for lack proof of substantial hardship.?

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DOH.

D. Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: Nothing to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: 
a. The following rules are proposed for creation or amendment:

i. Rule 69L-6.012 is proposed for amendments relating to the process by which corporate offices may apply for exemption, and has been changed to reflect comments of the Joint Administrative Procedures Committee.

ii. Rule 69L-6.026 requiring periodic reports from employers to whom stop work order have been issued is proposed for repeal.

iii. Rule 69L-6.029 is proposed for creation to implement recent (2014) statutory changes for increased time to produce business records to the division.

iv. Rule 69L-7.501 to incorporate by reference changes to the Compensation Reimbursement Manual for Hospitals, 2014 edition with an effective date of January 1, 2015.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any): 

i. Rule 69A-2.023 regarding compliance with federal standards for explosives is proposed for repeal.

ii. Rule 69A-3.012 is proposed for changes to update various NFPA editions.

iii. Rule 69A-37.020 is a proposed NEW rule regarding reports for change of record, and electronic information database system.

iv. Rule 69A-37.039, .059, .064 and .408 are proposed to be amended regarding fire training and certification.

v. Rule 69A-47.016 and .017 regarding the access to and duplication of elevator keys are proposed for amendment.

vi. Rule 69A-62.024 is a proposed NEW rule regarding the standards for construction, repair and maintenance of firefighter places of employment and fire apparatus.


b. The following petitions for Declaratory Statement have been received or disposed of (if any) and petitions for Variance or Waiver:

Editor’s Note: There are dozens of such petitions filed each month, primarily seeking interpretation of the Fire Code. Due to the specialized nature of these requests, we have discontinued reporting them; however, if anyone is interested in the department’s interpretation of a particular code section, these statements can be found on the division website. 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

Legislative Action:  No bills have yet been filed for consideration during the 2015 regular legislative session; typically, no bills are filed in an election year (even year) prior to the general election (November 4th), except that Claims Bills had a filing deadline in the Senate of August 1, 2014.
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your account preferences.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your account preferences.
You are not tracking any Media. 

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
November 8, 2014.
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