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State and Federal Appellate Decisions:

Allegheny Casualty Co. v. Archer-Western/DeMaria Joint Venture III, 2014 WL 4162787 (USDC M.D. Florida, Tampa Division, August 21, 2014). This case arises out of a dispute by the prime contractor (Archer-Western) and the performance bond surety for the drywall subcontractor (Allegheny Casualty) on a $52,000,000 expansion to the VA hospital in Tampa.  The drywall subcontractor defaulted after performing about 30% of its work, and Allegheny elected to complete the remaining obligations of its principal under the terms of a Takeover Agreement with Archer.  When the drywall work was about 94% complete, Allegheny walked off the job because it allegedly had expended the penal sum of the performance bond.  

Thereafter, Archer sued Allegheny for the cost to complete the drywall work, including allegedly deficient work under the performance bond and Takeover Agreement.  Allegheny sued Archer for, among other claims, rescission of the performance bond based on allegedly false representations made by Archer to Allegheny when it was investigating whether to issue the performance bond or not.  Cross motions for summary judgment led to an 18-page order by Federal District Court Judge Susan Bucklew. Two of the issues she addressed in her well-written order are addressed below. 

Court finds that a performance bond surety that elects to complete performance of its principal’s work may limit its liability to the penal sum of the bond.  The facts in the order reveal that Archer paid $1,125,000 to complete the drywall work, including the cost to correct defective work, after Allegheny ceased its performance.  Archer argued that a performance bond surety that elected to complete performance is not entitled to cap its liability at the penal sum of the bond and cited case law from non-controlling jurisdictions that have held that “when a surety elects to directly undertake performance of a principal’s obligations, the surety’s liability is no longer limited by the amount of the bond.”  The Court found no controlling law in Florida.  Fortunately for the surety, the parties included a term in the Takeover Agreement that expressly limited the surety’s liability in completing the drywall work to the penal sum of the bond.  The Court found that “even if a performing surety’s liability can exceed the penal sum, a performing surety can limit its liability by expressly so providing in a contract with the benefitted obligee.”  The Court also found no conflict between this express limitation and the surety’s promise to “cause the performance of each and every one of the terms, covenants, and conditions of the Original Contract.”   

Editor’s Note: The parties must now go to trial over the issue of what surety costs are to be included within the penal sum of the bond.  There was evidence that the surety’s project manager spent $90,000 in travel and hotel costs, and evidence that a portion of Archer’s damages were incurred in correcting Allegheny’s defective completion work.  This case reflects the importance of a well-drafted Takeover Agreement.  It appears that Archer and Allegheny each spent well more than $1,000,000 in completion costs on a $1,665,000 drywall subcontract.  And that does not include the attorneys’ fees.

A contractor may be liable to a subcontractor’s surety for fraudulent misrepresentation concerning the subcontractor’s excessively low bid and financial condition.  Allegheny sued Archer for fraudulent misrepresentation based on Archer’s written response to Allegheny’s questions concerning the drywall contractor’s financial strength and the amount of its bid in relation to other bidders.  Archer responded prior to Allegheny’s decision to provide the performance bond and wrote that Archer did not possess any information indicating that the drywall subcontractor would have any problem completing the job and paying all bills.  Archer’s response failed to respond to Allegheny’s question about the amount of its principal’s bid.  There was apparently no dispute that Archer had serious concerns about the financial strength of the drywall subcontractor and knew that its bid of $1,665,000 was at least 25-30 percent lower than the next lowest bid and about $1,000,000 less than the amount Archer used in preparing its bid to the VA. 

The Court held that Archer had a duty to truthfully answer Allegheny’s questions regarding the drywall subcontractor, and that Florida law implies on the part of an obligee a duty to disclose material facts to potential sureties seeking information about a would-be principal’s financial condition. The Court’s ruling appears to be based on the rule that when a party voluntarily undertakes to disclose information, it must disclose all material facts.  While the Court did not expressly find there was no disputed issue of material fact on Archer’s breach, the only basis for its denial of summary judgment was a dispute over whether Allegheny actually relied on Archer’s misrepresentations or omissions.

DOAH Orders:  Nothing to report.

AGENCY REGULATIONS:
	
A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-15.039, creating the new Industrial Facilities specialty contractor, effective August 17th.

ii. Rule 61G4-16.001 regarding written certification examination requirements for Industrial Facilities and Tower specialty contractor licenses, effective September 2nd.

iii. Rule 61G4-17.001 regarding disciplinary guidelines, primarily to increase fines and penalties, which is scheduled to be taken up for final disposition at the board’s September 12th meeting.

b. This board has received or disposed of the following Petitions for Declaratory Statements:

i. Charles N. Hunt, Jr. - Petition filed on August 4 2014, seeking the agency’s opinion as to the applicability of section 489.105(4)(b) 2. and Rule 61G4-18.001(2)(f) regarding contactor’s ability to submit to local building departments his own plans and drawings
ii. Matthew Thomas Roller – Order issued on August 5, that petitioner’s Pollutant Storage System Contractor license did NOT cover natural gas fuel tanks and systems.

iii. Larry Earl Franklin/Star Air Conditioning & Heating, LLC – Order issued on August 5, that petitioner’s Class B Air-conditioning Contractor license DOES include the maintenance, service, and repairs to the evaporator, compressor, condense coils and other components of the refrigerant system of a swimming pool/spa hear pump.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None filed.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):  Rules 61G6-9001, .9004, and .9006 regarding continuing education.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any). Nothing to report.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules: None noticed. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules:

i. Rule 61G10-11.002 regarding reexaminations to be repealed.

ii. Rule 61G10-11.010 regarding seals to be modified. 

iii. Rule 61G10-12.002 to lower fees for biennial renewal of certificates of registration and authorization.

iv. Rules 61G10-18.002, .003, and .006 regarding continuing education to change application forms and to clarify provider compliance.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Notice of Change has been published for Rule 61G15-22.001 regarding continuing education to correct the wrong number. 

ii. Notice of Change has been published for Rule 61G15-22.0001 regarding renewal of active licenses to make changes in response to concerns raised by Joint Administrative Procedures Committee.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed...

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed (no proposed rules are pending)

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues.

] 


CODE NOTE: Due to a delay in adoption of the latest NFPA fire codes, the effective date of the next Florida Building has been postponed until December 31, 2014 and will be entitled "Florida Building Code 5th Edition (2014)." IT MAY BE NECESSARY TO POSTPONE IT FURTHER!

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement: Karnes Engineering Group - seeking an opinion as to whether section 3109.1.1., Florida Building Code, Building (2010) applies to foundation repairs seaward of the Coastal Construction Control Line.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Nawee Chaudhri – Order entered on July 31, 2014, regarding Rule 61G15-20.0015(5), GRANTS petitioner’s waiver based on his valid engineering degree in another state of 15 years, with 20 years of continuous professional-level engineering experience.

8. DBPR/Home Inspectors: Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.: Nothing new to report.

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing new to report.

11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  Nothing new to report.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): Nothing new to report.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing new to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: 

1. Division of Environmental Health:

a. The following rules have been proposed for creation or amendments: 

i. Rules 64F-20.001regarding definitions to eliminate 2 that are redundant or unnecessary.

ii. Rule 64F-20.002 to adopt the Grade “E” air quality verifications levels.

iii. Rule 64F-20.003 to repeal as unnecessary.

b. The following Petitions for Variance or Wavier have been received or disposed of: 

i. Bruce Stowe/Roth Global Plastics, Inc. – Received on August 12, 2014, regarding Rule 64E-6.013(2)(a) regarding receptacle-stiffening members.

ii. Sushi with Gusto – Received on August 18, 2014, regarding Rule 64E-11.004(2) regarding minimum temperature for potentially hazardous food.

iii. Francis McMahon/Kellygreen Innovations, LLC – Received on August 27, 2014, regarding Rule 64E-6.009(5)(a)23, regarding use of drip irrigation systems.

Editor’s Note: The 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147, which prohibits a building department from accepting an application for a permit to construct a “public” pool (such as at a condominium complex) without proof that an application for an OPERATING permit has been filed with the Department of Health, and prohibits a building department from issuing a Certificate of Completion for a public pool without proof that the DOH has issued the OPERATING permit. This appears to be a compromise that reinstates the role of DOH.

D. Department of Financial Services: 

1.  Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: Nothing to report.

2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: Rule 69L-6.012 is proposed for amendments relating to the process by which corporate offices may apply for exemption.
Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended (if any): Rule 69A-69A-62.024, regarding standards for construction, repair and maintenance of places of employment has been WITHDRAWN.

b. The following petitions for Declaratory Statement have been received or disposed of (if any):

i. Michael Sheehan – Order filed August 21, 2014, DISMISSING petition for failure to first proceed through the local appeal process with an adverse ruling as to a determination as to the applicability of Florida Fire Prevention Code 101:7.7.4.1.6, 2010 edition.

ii. William Harrison/Clermont Fire Department – Order issued (no date specified) answering in the negative that NFPA 25 inspections required the water pressure to meet the base riser demand as listed on the hydraulic calculation plate or be red-tagged/reported pursuant to Rule 69A-46.041.

iii. Concord Management Limited – Petition received on August 1, 2014, regarding the applicability of NFPA 101:7.10.1.5.1, 2009 edition to the required use of exit signs in an apartment building’s breezeway.

iv. Gregory J. Cahanin Fire & Code Consulting/Spare Room Mini Storage – Order issued on August 18, 2014, DENING petition for failure to first proceed through the local appeal process and receive an adverse ruling as to the applicability of FFPC 101, Chapter 42, section 7.1.4.1.

c. The following petitions for Variance or Waiver t have been received or disposed of (if any): Burton Construction Co.– petition received on July 25, 2014, regarding application of Rule 69L-6.025 to a conditional release of a stop-work order and periodic payment agreement.

Reminder: Rule 69A-60.003, amended effective May 1, 2013, and adopted NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 633.0215(6)(b), effective July 1, 2013, EXMEPTS certain structures from application of the Florida Fire Prevention Code. 

Legislative Action:  No bills have yet been filed for consideration during the 2015 regular legislative session; typically, no bills are filed in an election year (even) prior to the general election (November), except that Claims Bills had a filing deadline in the Senate of August 1, 2014.
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your account preferences.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your account preferences.
You are not tracking any Media. 

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
Tallahassee, Florida
September 6, 2014.
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