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State Appellate Decisions:

The Village at Dolphin Commerce Center, LLC v. Construction Service Solutions, LLC, 2014 WL 2116361 (3D13-1499, May 21, 2014).  Court defers to arbitration panel’s implied finding that the contract was enforceable even though illegal because contractor was not licensed at the time of contracting.  An unlicensed contractor recorded a claim of lien against an owner and filed a demand for arbitration pursuant to the contract.  Owner answered and raised the defense that the contract was unenforceable because the contractor was unlicensed.  Owner also filed a state court declaratory judgment action challenging the claim of lien on the enforceability issue, but that action was stayed because of the pending arbitration.  Arbitration panel found in favor of contractor in an order that did not directly address the enforceability issue and the trial court affirmed the award, entered judgment for the amount awarded plus attorneys’ fees under section 713.29, and enforced the lien.
The Third District Court of Appeal affirmed in all respects.  The court found that “determination of the legality of the contract was a decision for the arbitrators.”  This is based in part on the court’s deference to the party’s agreement to arbitrate this issue and in part on the decision of the United States Supreme Court in Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006)(“Unless the challenge is to the arbitration clause itself, the issue of the contract’s validity is considered by the arbitrator in the first instance.”).

Diaz & Russell Corporation v. Department of Business and Professional Regulation, 2014 WL 2199757 (3D13-1764, May 28, 2014). A licensed general contractor does not have to identify the architect in its design-build contract - DBPR oversteps its authority in sanctioning contractor.  The Board of Architecture and Interior Design entered a final administrative order imposing a fine of $10,000 and costs of $6,867.53 on a licensed general contractor for not identifying its intended architect before offering the design-build services.  The project was an interior partition wall with a total contract price of $5,900.  The Third District Court of Appeal reversed on the grounds the Board’s interpretation of the statute was erroneous; there is no requirement in Florida law that requires a licensed contractor to identify the architect it intends to use - it is sufficient that the architect hired by the design-build contractor is licensed as an architect.
Editor’s Note: The board has filed a motion for rehearing based on an alleged factual distinction that the contractor hired an engineer to prepare the drawings and specifications, rather than an architect. Of course, that raised another issue: can an engineer perform architectural services?

Snell v. Mott’s Contracting Services, Inc., 2014 WL 2118044 (2D13-2836, May 21, 2014).
Arbitrator has no authority to award attorneys’ fees under section 713.29 unless parties expressly agree otherwise.  Contractor filed claim of lien against homeowner’s residence, and homeowners recorded notice of contest of lien and filed complaint in county court.  Contractor had court action stayed and compelled arbitration pursuant to the contract.  Contractor prevailed in arbitration and court affirmed but denied that part of the award for attorneys’ fees.  The Second District Court of Appeal held that the only basis for an award of attorneys’ fees is section 713.29, and that statute authorizes an award only when an action to enforce the lien is brought in a court of competent jurisdiction and not an arbitration proceeding.  In a footnote the court noted that the parties “may expressly waive the statutory right to have the court determine entitlement to fees.”

Hibachi Grill, Inc. v. Arki Construction, Inc., 2014 WL 1814163 (3D13-2876, May 7, 2014).
Owner entitled to set off amounts it paid to contractor’s subcontractors, and contractor not limited to recover only lost profits. Owner sued contractor and contractor counterclaimed.  Trial court granted summary judgment to contractor for full remaining contract balance with no set off for amounts undisputedly paid by the owner to contractor’s subcontractors.  On appeal to the Third District Court of Appeal, the court reversed in part and remanded for the trial court to allow the set off.  Contractor’s own complaint demanded the contract balance less amounts paid by owner to the subcontractors and the court would not allow an award that went beyond the pleadings.  However, the court found that the contract was “substantially performed” and that the contractor was therefore entitled to the contract balance with no set off other than the amounts paid by the owner to subcontractors.   It appears the court presumed there would have been no expenses remaining to fully complete the project.

DOAH Orders: 

	Agency for Health Care Administration v. The Chrysallis Center, Inc.. DOAH Case No. 14-0136MPI (Recommended Order entered on June 3, 2014): On agency’s petition to recover $284,535,83 in alleged “overpayments” of Medicaid claims for community mental health services provided (plus fines of $56,907.17 and costs of $172.29) based on program audits, for which respondent provided admitted to overpayments of only $2,587.38, “recommended order” in favor of respondent AND a “final” order for section 57.105 fees was entered, with a finding that agency knew or should have known that it lacked the necessary material facts to support its claim.
Editor’s Note: This case exemplifies the importance of the respondent seeking attorney fees in administrative proceedings, particularly under section 57.105 vs. section 57.111, both of which must be pled, but only the former of which appears to allow for entry of a “final” order on liability for fees   (subject to such further evidentiary hearing may be necessary to establish the amount thereof), together with a “recommended” order on the underlying issue. This appears to be a case of first impression, which, subject to such judicial review as maybe sought by the agency, may lead to more cases in which the recovery of attorney fees from an agency are sought.

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Proposed addition to Rule 61G4-12.001 to add a definition of “structure” as it relates to s. 489.103(6). This proposed rule has been placed on “hold” for the time being since it had been first considered as a possible alternative to proposed rule 61G4-15.039 (below).

ii. Proposed Rule 61G4-15.039, which would create a new specialty contractor license for “Industrial Facilities,” has received final approval by this board and by the agency head on May 27th, and published in final form as required by law (subject to challenge by any adversely affected party).
iii. Proposed Rule 61G4-15.040, which would create a new specialty contractor license for Residential Pool Servicing has also received final approval by this board, and published in final form as required by law (subject to challenge by any adversely affected party).
iv. Proposed changes to Rule 61G4-16.001 to update and add exam questions for Marine Specialty and Irrigation Specialty Contractors has also received final approval by this board, and published in final form as required by law (subject to challenge by any adversely affected party).

v. Proposed changes to Rule 61G4-17.001 to increase penalty guideline amounts has also received final approval by this board, and published in final form as required by law (subject to challenge by any adversely affected party)..

b. The following Petitions for Declaratory Statement have been disposed of:	

i. City of Port St. Joe – Petition for Declaratory Statement filed on January 28, 2014, seeking agency’s opinion regarding whether a general or building contractor can subcontract to an unlicensed contractor for the structural masonry work on a commercial structure, where the local government requires a license for masonry work. Order entered on May 23, 2014, issues a declaratory statement that a general or building contractor cantor subcontract to an unlicensed contractor for such work.

ii. Iron Horse Energy Services– Petition for Declaratory Statement filed on February 14, 2014, seeking the agency’s opinion as to whether it was exempt from licensure working for a natural gas transmission company. Order entered on May 23, 2014, issued a declaratory statement that the exemption did not apply to the employees of petitioner.

iii. Ricki Moran – Petition for Declaratory Statement filed on February 19, 2014, seeking the agency’s opinion whether a building contractor may erect a brand new building. Order entered on May 23, 2014, issued a declaratory statement that the definition of “building contractor” includes the ability to construct new buildings.

iv. Mike Fossett – Petition for Declaratory Statement filed on February 20, 2013, seeking the agency’s opinion as to whether a “Pollutant 
Storage Systems Contractor” can construct or alter an aviation hydrant fueling systems at airports that are tied to an above-ground tank fuel distribution system. Order entered on May 23, 2014, issued a declaratory statement that the work is not within their scope of license and that a plumbing or mechanical license is required for distribution.

c. This board has received the following Petitions for Declaratory Statement:

i. Isler Demolition, Inc. - Petition filed on May 5, 2014, seeking the agency’s opinion whether a petitioner is required to have a contractor’s license for demolishing steel water storage structures in Florida. 
EDITOR’S NOTE: The demolition of structures up to 50’ in height used to be exempt from licensing requirements, and the repeal of that exemption several years ago has led to a “scrabble” for contractor’s licenses.

ii. Playmore Recreational Products and Services– Petition filed on May 5, 2014, seeking the agency’s opinion whether an unlicensed contractor may hire a licensed contractor when a permit needs to be obtained.

iii. Lapi West, LLC – Petition filed on May 12, 2014, seeking the agency’s opinion of which type of Division I license is required to construct a one-story commercial barn and stable on residentially zoned property to be used in furtherance of a commercial endeavor.

iv.   Pro/Max Construction, LLC – Petition filed on May 20, 2014, seeking the agency’s opinion as to whether a general contractor can shingle the roof of an addition to a house that he did not originally build. 

d. This board has received or disposed of the following Petition for Variance or Waiver (if any): Nothing to report at this time.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): TF Wireless Products, LLC – petition filed on May 6, 2014, and amended on May 21, 20914, seeking the board’s determination of whether anyone acting on the Petitioner’s behalf is required to be registered.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 
(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.
	
6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  The Florida Building Commission is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility issues. As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.

] 


CODE NOTE: Due to a delay in adoption of the latest NFPA fire codes, the effective date of the next Florida Building has been postponed until December 31, 2014 and will be entitled "Florida Building Code 5th Edition (2014)."

NOTE: The FBC has published a notice that it has determined the posting of incorporated materials on the internet would violate federal copyright laws, and that such materials are available for public inspection and examination at the Department of State, Room 101, R. A. Gray Building, 500 South Bronough Street, or at the Office of Codes and Standards, 1940 North Monroe Street, Room 90, Tallahassee, Florida.

a. This board has proposed, adopted, repealed or amended the following rules (if any): 

i. Rule 61G20-6.002 to clarify the application deadline for revised accredited advanced courses, as corrected.

ii. Rule 61G20-3.015 proposed changes for “Equivence of Standards” will be heard by the commission at its next meeting on June 20, 2014 at Renaissance World Golf Village in St. Augustine, beginning at 8:30 a.m.

b. This board has received or disposed of the following Petitions for Declaratory Statement: 

i. City of Oviedo/Donald Fuchs, Jr., DS 2014-042 seeking clarification of whether a townhouse unit with zero lot lines much each have separate utilities.

ii. Karins Engineering Group, Inc., DS 2014-057 – seeking clarification regarding repairs/modifications of foundations seaward of the Coastal Construction Control Line.

iii. Barry A. Schneer, DS 2014-043 – seeking an opinion of the board of whether Section 105 creates a “rebuttable presumption” for a homeowner to demonstrate that unpermitted work satisfices the building code.

iv. City of Doral - seeking an opinion as to the applicability of Section 303.1, Exception 1 Building Code and Section 403.2, Plumbing Code, Exception 3, to Assembly groups.

v. Timothy Krebs – seeking an opinion as to the applicability of Section 101.2, Building Code and Section R101.2, Residential Code, to  an addition/remodel for a single-family residence that is not undergoing a change of occupancy.

8. DBPR/Home Inspectors: The agency has published notice of rulemaking pursuant to Chapter 61-31, Sections .101-.702 F. A. C., regarding licensing of mold related services. Nothing new to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.: Nothing to report.

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing to report.
11. Asbestos Consultants – Chapter 469, Florida Statutes, and Chapter 61E1, F.A.C.:  Nothing new to report.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): House Bill 999, effective July 1, 2013, repeals Rule 62-531-340(1) (d), which is a $14 per CEU fee for license renewal.

	2. Consumptive Use Permits: Chapter 373, Part II: Nothing to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: Section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) has been repealed, and authority to impose such requirements was authorized for local governments whose boundaries include a “first magnitude spring,” as defined in the bill. None of these 19 local jurisdictions have opted to implement such a program at this time.

HOWEVER, the 2012 repeal of the Department of Health’s authority for plan review and approval of swimming pools and bathing pools appears to have been REINSTATED effective July 1, 2014 by House Bill 7147 (described below).

1. Division of Environmental Health:

a. The following rules have been proposed for creation or amendments: Rules 69E-9.001 through 9.027.

b. The following Petitions for Variance or Wavier have been received or disposed of:

i. Don Orr/Advanced Drainage Systems, Inc. – petition received on March 25, 2014, regarding Rule 64E-6,00 providing for the standards for approval, design and use of alternative treatment systems.

ii. Lee Rashkin/Presby Environmental, Inc. – petition received on March 17, 2014, regarding drain field sizing requirements. The department found a substantial hardship and granted a variance from Rule 64E-6.008.

iii. Francis McMahon/Kelly Green Innovations – petition received on May 1, 2014, regarding drip irrigation-type drain field system approvals required by Rule 64E-6.009. The department denied the petition.

EDITOR’S NOTE: DOH has recently published notice of a public meeting on May 14, 3014 of the Public Pool and Bathing Place Advisory Board for the purpose of reviewing and making recommendations on six (6) pending requested variances.

D. Department of Financial Services: 

1. Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: Nothing to report.
2. Division of Workers’ Compensation – Chapter 440 and 69L FAC: Rules 69L-7.710-7.750 are being proposed to implement changes in Chapter 2013-131, LOF, and substantially re-write former Rule 69L-7.710 and 69L-7.602.

NOTICE: As of July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

Warning: Insurance carriers and their representative joint underwriter association appear to now be checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

a. The following rules are being proposed or amended: 

i. New Rule 69A-62.024 setting standards for construction, repair and maintenance of Firefighter Employee Places of Employment.

ii. New Rule 69L-8.074 incorporating by reference materials used with Florida’s medial reimbursement, billing and utilization rules. 

b. The following petitions for Declaratory Statement have been received or disposed of:

i. Alan R. Cominsky – petition received on May 12, 2014, regarding application of Section 633.218, Rule 69A-60.003 and Florida Fire Prevention Code (2010) Standard 1:10.15, to special outdoor events, carnivals, and fairs held on state owned properties, and the authority of the local AHJ in relation to these provisions.

ii. Gregory J. Cahanin – petition filed on May 22, 2014, seeks the agency’s opinion regarding the applicability of Florida Fire Prevention Code – 101 Chapter 42 and Section 7.1.4.1 and referenced standards therein. 

iii. Gregory J. Cahanin – petition filed on May 22, 2014, seeks the agency’s opinion regarding the applicability of Subdivision 18.2.3.5.3 of NFPA 1, in particular Florida Fire Prevention Code – 101 Chapter 41 and Section 7.1.4.1 and referenced standards therein. 

iv. Phillip W. Green – Issued an order on the petition filed on March 31, 2014, seeking an opinion regarding the interpretation of Rule 69A-46.041 regarding specific modes of communications, and determined that since the rule does not specify modes of communications, the methods of communications provided in the petition are acceptable.

Reminder: Rule 69A-60.003, amended effective May 1, 2013, adopts NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings). Section 1 of Senate Bill 1122, effective July 1, 2013 creates a new section 633.0215(6)(b) which EXMEPTS certain structures from application of the Florida Fire Prevention Code.

ALERT: As a result of 2013 legislation, some panhandle development permits are eligible for 6-month extension due to Tropical Storm Karen.

Legislative Action: The regularly scheduled legislative session for 2014, which began on March 4, 2014 for sixty (60) calendar days ending on May 2nd, produced the following construction-related bills, all of which are effective July 1, 2014 (all other bills being reported previously having DIED, including lien law changes):

CS/SC for Senate Bill 286, regarding concrete masonry education.
CS/CS for Senate Bill 272 regarding water and wastewater utilities.
CS/CS for Senate Bill 288 regarding underground facility and damage prevention safety.
CS/CS for House Bill 271 regarding Workers’ Compensation.
CS/CS for House Bill 713 regarding Engineers.
CS/CS for Senate Bill 1672 passed regarding property insurance.
CS/CS for House Bill 7147 regarding Building Construction
Each of these bills will be described in a separate handout for the CLE portion of the committee’s June 9, 2014 meeting.Senators
Below are the media and publications posted by your tracked Senators in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Senators. 
Committees
Below are the meeting records and publications posted by your tracked committees for the next or previous 8 days. You will receive email notifications when committee meeting records and publications are posted; according to your account preferences.
You are not tracking any Committees. 
Offices
Below are the media and publications posted by your tracked Offices in the past 7 days. You will receive email notifications when media and publications are posted; according to your account preferences.
You are not tracking any Offices. 
Media
Below are the media and publications posted in the past 7 days. You will receive email notifications when Press Releases, Publications, and Speeches are posted; according to your account preferences.
You are not tracking any Media. 

Respectfully submitted,
Fred R. Dudley, Esq.
Seller E. Sellers, Esq.
June 8, 2014.
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