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Federal Decisions:

[bookmark: _GoBack]Metcalf Const. Co., Inc. v. United States, 742 F.3d 984, 988 (Fed. Cir. 2014). A design-build contractor brought a claim for breach of implied duty of good faith and fair dealing against the Department of the Navy. The contractor entered into a contract for the construction of 212 new duplex residential units. During construction, the contractor encountered differing site conditions than represented by the Navy in the RFP. First the contractor found that the soil had different expansiveness properties. Second, the contractor found that the soil contained higher levels of Chlordane which had to be remediated. The navy denied claims for both of these differing conditions claiming that these conditions were not justification for a changed condition. The Court of Federal Claims agreed with the Navy and denied the contractor recovery on its site condition claim finding that the contractor was required by the contract to conduct an independent soil analysis of both the expansiveness and the Chlordane. Thus, the contractor bore the risk of additional costs for differing conditions. On appeal the United States Court of Appeals for the Federal Circuit determined whether the Court of Federal Claims applied the incorrect standard in determining that the Navy breached the implied duty of good faith and fair dealing. The Appeals Court found that the Court of Federal Claims applied a standard of good faith and fair dealing which was too narrow- that a breach of the duty of good faith and fair dealing against the government can only be found by showing that the government specifically targeted and re-appropriated the benefits that the other party expected to obtain from the transaction. The correct standard which should have been applied is the more general standard that both contracting parties have a duty not to interfere with the other’s performance and not to act to destroy expectations of the other party. The Appeals Court reversed the case and directed that the correct standard be applied. In addition, the Court of Federal Claims also erred by shifting the liability for existing expansiveness and the Chlordane conditions. The Court of Federal Claims incorrectly shifted the liability because of the contractor’s requirement to investigate the soil conditions after contract award and because the original government provided reports were for informational purposes only. The Appeals Court held that these statements merely indicate to the contractor that the existing conditions might change, and not that the contractor bears the ultimate risk if the “preliminary” information is inaccurate. 


Technica LLC ex rel. U.S. v. Carolina Casualty Insurance Co., 2014 WL 1674108 (No. 12–56539, April 29, 2014). A sub-subcontractor brought a claim for nonpayment against a contractor and its surety pursuant to the Miller Act for a federal project located in California. The contractor and the surety were awarded summary because the sub-subcontractor did not have appropriate licensing under California law, which under California law, is a complete bar to enforcement of a construction contract. On appeal, the Ninth Circuit reversed summary judgment stating that the Miller Act provides a federal cause of action and the scope of the remedy and substance of the right is a matter of federal not state law. The Ninth Circuit’s holding that Miller Act claims cannot be conditioned on state law aligns itself with the Supreme Court’s decision in F. D. Rich Co., Inc. v. U. S. for Use of Indus. Lumber Co., Inc., 417 U.S. 116 (1974), the Tenth Circuit’s decision in Hoeppner Constr. Co. v. United States ex rel. E.L. Mangum, 287 F.2d 108 (10th Cir.1960), and the Eight Circuit’s decision in Aetna Cas. & Sur. Co. v. U. S. for Use & Benefit of R. J. Studer & Sons, 365 F.2d 997 (8th Cir. 1966). Requiring federal subcontractors “to comply with contractor licensing requirements in any given state in which they may work is contrary to the intent of Congress in enacting the Miller Act, which was meant to reduce the substantive and procedural hurdles places on federal subcontractors…”


State Appellate Decisions:

Snell v. Mott's Contracting Services, Inc., 2014 WL 2118044 (2D13-2836, May 21, 2014). Contractor recorded a claim of lien against an owner. In response, the owner filed a complaint in county court contesting the validity of the lien. The contractor then moved to dismiss or stay the action and the county court compelled the parties to arbitration pursuant to the contract. The arbitrator entered a final award for the contractor finding that it had “performed all conditions precedent to foreclosing its’ [sic] claim of lien” and awarding the contractor attorneys’ fees. The contractor then filed the arbitration award with the county court which confirmed the arbitration award but denied attorneys’ fees because the contractor failed to take any action to enforce the claim of lien within the statutorily specified time. On appeal before the circuit court, the circuit court reversed and granted attorneys’ fees to the contractor, finding that filing of a complaint in arbitration complies with Section 713.29, Florida Statutes. The appellate court reversed the circuit court’s findings and denied the contractor attorneys’ fees. The court held that submitting a claim to arbitration does not satisfy Section 713.29, Florida Statutes. The statute clearly requires an action to enforce a lien must be brought in a court of competent jurisdiction within in one year of recording the claim of lien or it automatically extinguished. Because the contractor did not comply with the statutory requirements its lien was unenforceable. Thus, there was no basis for an award of attorneys’ fees.



The Village at Dolphin Commerce Center., LLC v. Construction Service Solutions, LLC, 2014 WL 2116361 (3D13-1499, May 21, 2014). General contractor recorded a claim of lien and filed a demand for arbitration against an owner. Owner asserted as an affirmative defense that the construction contract was unenforceable, filed a counterclaim against the general contractor, and filed a declaratory action in the circuit court claiming that the claim of lien was invalid. The trial judge stayed the action and compelled the parties to arbitration. General contractor received an award from the arbitration panel and moved the circuit court to confirm the award. The circuit court entered final judgment in favor of the general contractor, awarded attorneys’ fees, and enforced the lien. The appellate court affirmed. The court found that the issue of legality of the contract was decided by the arbitration panel because the owner raised enforceability of the contract as an affirmative defense. Even though the arbitration award did not specifically make a finding of enforceability, the issue of enforceability must have been addressed to rule on the contractor’s behalf. The trial court was not permitted to revisit the issue of illegality because that issue was decided by the arbitrators. Florida case law is “clear” that challenging the validity of the contract as a whole is an issue or the arbitrator. The court also ruled that the contractor was entitled to foreclosure the lien, despite owner’s contention that the lien was not decided by the arbitration panel, because contractor is entitled to a judgment of foreclosure on a mechanics lien as a method of enforcing the arbitrator’s award. 


Hibachi Grill, Inc. v. Arki Construction, Inc., 39 Fla. L. Weekly D954 (Fla. 3d DCA 2014). Owner brought suit against a general contractor for breach of a construction contract. Contractor counterclaimed for the unpaid balance of the contract. Owner’s affirmative defenses to counterclaim included the right of setoff against amounts paid directly to subcontractors by owner. The parties then settled the claim from the owner to the contractor but allowed the counterclaim of the contractor to proceed. The trail court granted the contractors motion to strike owners affirmative defenses, finding that the affirmative defenses were barred by the earlier release. The trial court then awarded the contractor summary judgment for the remaining contract balance despite an affidavit from the owner detailing five direct payments to subcontractors. The appellate court reversed the summary judgment, stating that it would be a windfall for the contractor to recover the gross amounts without deduction for the amounts paid by owner to the subcontractors for the benefit of the contractor. The owner’s affidavit established the amounts of direct payments without contradiction by the contractor. 
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