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Because the trial court erred, we re-
verse the order of revocation. However, we
reverse without prejudice to the State pro-
ceeding on the original affidavit or filing
an appropriate affidavit.  See Johnson, 811
So.2d at 751 (citing Parminter v. State,
762 So.2d 966, 967 (Fla. 2d DCA 2000));
Ray, 855 So.2d at 1262 (‘‘The State may
again proceed on the original affidavit of
violation, or may seek to amend the affida-
vit if such is appropriate.’’).

Reversed and remanded.

SILBERMAN, C.J., and LaROSE, J.,
Concur.
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Background:  Condominium unit owner
brought action against condominium asso-
ciation over parking spaces, and associa-
tion filed third-party complaint against de-
veloper. After dismissal of the second
amended third-party complaint, the Seven-
teenth Judicial Circuit Court, Broward
County, Richard D. Eade, J., awarded de-
veloper $105,841.29 in attorney fees and
costs, pursuant to attorney fee provision in

unit owner’s purchase contract. Association
appealed.

Holdings:  The District Court of Appeal,
May, C.J., held that:

(1) developer was entitled to recover all
attorney fees it incurred in the litiga-
tion, and

(2) developer was entitled to recover attor-
ney fees for the time spent litigating
the amount of fees.

Affirmed.

1. Appeal and Error O893(1), 984(5)

 Costs O194.12

Determination of attorney fees is
within the sound discretion of the trial
court and will not be disturbed absent a
showing of abuse of discretion; however,
the determination of whether multiple
claims within a lawsuit are separate and
distinct is a matter of law to be reviewed
de novo.

2. Costs O198

The party seeking attorney fees has
the burden to allocate them to the issues
for which fees are awardable or to show
that the issues were so intertwined that
allocation is not feasible.

3. Common Interest Communities O161

Condominium developer that obtained
dismissal of the third-party claims assert-
ed by condominium association in unit
owner’s lawsuit over parking spaces was
entitled to recover, pursuant to the attor-
ney fee provision in unit owner’s purchase
agreement, all attorney fees it incurred in
the litigation, even though not all of associ-
ation’s claims were for breach of the pur-
chase agreement; attorney fee provision
authorized fees for ‘‘any litigation under’’
the agreement, and association’s third-par-
ty complaints all focused on a common
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core set of facts concerning assignment of
parking spaces pursuant to the agreement.

4. Common Interest Communities O161
Condominium developer that obtained

dismissal of the third-party claims assert-
ed by condominium association in unit
owner’s lawsuit over parking spaces was
entitled to recover, pursuant to the attor-
ney fee provision in unit owner’s purchase
agreement, attorney fees for the time
spent litigating the amount of fees; attor-
ney fee provision, which authorized fees
for ‘‘any litigation under’’ the agreement,
was broad enough to encompass time
spent litigating the amount of fees.

5. Appeal and Error O893(1)
Entitlement to attorney’s fees based

on the interpretation of a statute or con-
tract is reviewed de novo.

6. Costs O194.16
Attorney fees can derive only from

either a statutory basis or an agreement
between the parties.

Scott A. Weires of Buckingham, Doolit-
tle & Burroughs, LLP, Boca Raton, for
appellant.

Beverly A. Pohl and Adam G. Rabinow-
itz of Broad and Cassel, Fort Lauderdale,
for appellee, Waverly Las Olas, LLC.

May, C.J.

Having affirmed the underlying final
judgment in the substantive appeal, we
now review the trial court’s award of attor-
ney’s fees in a dispute over parking spaces.
The condominium association appeals an
attorney’s fees award, having lost the dis-
pute with the developer. It argues the trial
court erred in the amount of fees awarded,

but does not dispute entitlement.  We af-
firm.

After a tenant sued the association in a
dispute over parking spaces, the associa-
tion filed a nine-count third-party com-
plaint against the developer.  The trial
court dismissed the initial third-party com-
plaint.  The developer then gave notice of
its intent to seek prevailing party attor-
ney’s fees, pursuant to an agreement be-
tween the developer and the individual
unit owners and FDUTPA.1

The association then made two more
unsuccessful attempts to state a cause of
action against the developer.  The amend-
ed third-party complaint contained eleven
counts, including a breach of contract
claim.  The trial court dismissed the
amended third-party complaint on March
30, 2010.

The second amended third-party com-
plaint contained five counts, but did not
include a claim for breach of contract.
Nevertheless, in both amended third-party
complaints, the association claimed an enti-
tlement to attorney’s fees, pursuant to
paragraph 16 of the unit owners’ purchase
agreements.  Paragraph 16 provides, in
part:

16. Litigation. In the event of any liti-
gation between the parties under this
Agreement, the prevailing party shall be
entitled to reasonable attorneys’, parale-
gals’ and para-professionals’ fees and
court costs at all trial and appellate lev-
els.

Ultimately, the trial court dismissed the
second amended third-party complaint
with prejudice, finding the association had
no standing, the claims were not ripe, and
the association had not suffered any dam-
age.  The developer then moved for enti-
tlement to attorney’s fees and costs.

1. Florida Deceptive and Unfair Trade Prac- tices Act, §§ 501.201–.23, Fla. Stat. (2009).
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The developer argued entitlement to at-
torney’s fees for the entire litigation, in-
cluding the proceedings to determine the
amount of fees.  The association requested
that the trial court deny the developer’s
request for fees.  The parties agreed to
proceed without a fee expert regarding the
reasonableness of the hourly rates.

The trial judge concluded that the asso-
ciation’s various contractual, common law,
and statutory third-party claims were all
inextricably intertwined with one set of
core facts and had no separable damages.
The trial court awarded all fees incurred in
the litigation to the developer including
time spent litigating the amount of fees.

The trial court awarded $80,657 for at-
torney’s fees incurred through the entry of
the final judgment, $21,857.50 for litigating
the amount, and $3,326.79 in taxable costs,
for a total of $105,841.29.  From this fee
and cost judgment, the association now
appeals.

The association argues the various
claims were not based upon common facts
or related legal theories, and that each
amended complaint pursued an entirely
different legal theory than its predecessor.
The developer responds that all of the
complaints alleged alternative theories of
liability arising out of a common core of
facts—the assignment of parking spaces.
The developer also argues that the associa-
tion’s continued claim for fees throughout
its third-party complaints reinforce its po-
sition that the claims were part of a single
dispute and were inextricably intertwined.

[1] ‘‘Determination of attorney’s fees is
within the sound discretion of the trial
court and will not be disturbed absent a
showing of abuse of discretion.  However,
the determination of whether multiple
claims within a lawsuit are separate and
distinct is a matter of law to be reviewed
de novo.’’  Anglia Jacs & Co. v. Dubin,

830 So.2d 169, 171 (Fla. 4th DCA 2002)
(citation omitted).

[2] This Court has previously held:

In the event a party is entitled to an
award of fees for only some of the claims
involved in the litigation, i.e., because a
statute or contract authorizes fees for a
particular claim but not others, the trial
court must evaluate the relationship be-
tween the claims and ‘‘where the claims
involve a ‘common core’ of facts and are
based on ‘related legal theories,’ a full
fee may be awarded unless it can be
shown that the attorneys spent a sepa-
rate and distinct amount of time on
counts as to which no attorney’s fees
were sought’’ or were authorized.

Chodorow v. Moore, 947 So.2d 577, 579
(Fla. 4th DCA 2007) (quoting Anglia Jacs
& Co., 830 So.2d at 172).  ‘‘ ‘The party
seeking fees has the burden to allocate
them to the issues for which fees are
awardable or to show that the issues were
so intertwined that allocation is not feasi-
ble.’ ’’  Id. (quoting Lubkey v. Compuvac
Sys., Inc., 857 So.2d 966, 968 (Fla. 2d DCA
2003)).

[3] We agree with the developer and
the trial court.  The various third-party
complaints focused on a common core set
of facts.  And, while the fees might be
capable of apportionment between the
breach of contract claims in the original
and amended complaint and the other
claims in the second amended complaint,
the broad language in the fee provision
contemplates its application to more than
breach of contract claims.

The fee provision provided for an award
of fees for ‘‘any litigation between the
parties under this Agreement.’’  (Empha-
sis added).  Here, the claims in the second
amended complaint related to the same
core set of facts concerning the assignment
of parking spaces under the agreement.
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In fact, the association continued to re-
quest attorney’s fees under the agreement
in its second amended third-party com-
plaint notwithstanding that it no longer
alleged a breach of contract claim.  We
find no error in the trial court’s ruling on
this issue.

[4] We also find no error in the trial
court’s award of fees for litigating the fee
amount.  The association argues that State
Farm Fire & Casualty Co. v. Palma, 629
So.2d 830 (Fla.1993), and its progeny limit
an attorney’s fees award to time spent in
litigating the entitlement to, but not the
amount of, fees incurred.  The developer
responds that the contractual prevailing
party fee provision was broad enough to
encompass time spent in litigating the
amount of fees, and that Palma’s statutory
analysis is inapplicable to the contractual
basis for fees in this case.  We agree with
the developer.

[5] ‘‘Entitlement to attorney’s fees
based on the interpretation of a statute or
contract is also reviewed de novo.’’  State
Farm Fla. Ins. Co. v. Silber, 72 So.3d 286,
288 (Fla. 4th DCA 2011).

[6] ‘‘ ‘It is well-settled that attorneys’
fees can derive only from either a statuto-
ry basis or an agreement between the
parties.’ ’’  Fla. Hurricane Prot. & Awn-
ing, Inc. v. Pastina, 43 So.3d 893, 895 (Fla.
4th DCA 2010) (quoting Trytek v. Gale
Indus., Inc., 3 So.3d 1194, 1198 (Fla.2009)).
Unlike Palma, which relied upon a statute
and limited fees to those incurred in liti-
gating entitlement, the contractual provi-
sion here authorizes attorney’s fees for
‘‘any litigation’’ between the parties under

the agreement.  This language is broad
enough to encompass fees incurred in liti-
gating the amount of fees.2

Affirmed.

GROSS and DAMOORGIAN, JJ.,
concur.
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Background:  Arrestee filed motion for
return of property. The Circuit Court for
the Seventeenth Judicial Circuit, Broward
County,  Martin J. Bidwill, J., denied mo-
tion, and arrestee appealed.

Holding:  The District Court of Appeal
held that trial court erred when it denied
arrestee’s motion for return of seized
property without holding evidentiary hear-
ing.

Reversed and remanded.

2. We have previously permitted attorney’s
fees awards for litigating the amount in other
contexts.  See, e.g., Bennett v. Berges, 50 So.3d
1154, 1161 (Fla. 4th DCA 2010) (‘‘Because
the trial court awarded fees as a sanction
against Bennett, it was within its discretion to
include ‘fees on fees’ for the time spent in

litigating the amount of fees.’’);  Schneider v.
Schneider, 32 So.3d 151, 158 (Fla. 4th DCA
2010) (‘‘However, no ban on fees for litigating
fees, as a matter of law, is contained in TTT

the statuteTTTT Palma simply does not apply
to section 61.16 fee awards.’’).


