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MEMORANDUM

TO:		RPPTL Construction Law Committee

FROM:	Ty G. Thompson
Surety & Insurance Subcommittee

DATE:	November 11, 2013

RE:	August-November 2013 Case Law Update
													

U.S. for the use of W.W. Gay Mechanical Contractor, Inc. v. Walbridge Aldinger Co., 2013 WL 5859456 (11th Cir. November 1, 2013) involved a dispute between a subcontractor and the prime contractor (and the prime contractor’s Miller Act sureties) over whether the prime contractor could set off liquidated damages claimed by the owner against money due the subcontractor.  The Court found that the prime contractor did not show any issues of fact that would allow a finding that the subcontractor was responsible for the project delays and affirmed summary judgment for the subcontractor.  The Court also affirmed an award of attorneys’ fees to the subcontractor.  The court awarded the subcontractor attorneys’ fees under the subcontract in accordance with section 57.105, Florida Statutes, which makes an award of fees reciprocal.  

In Developers Surety and Indemnity Co. v. Bi-Tech Construction, Inc., 2013 WL 5835412 (S.D. Fla. October 17, 2013), the Southern District adopted the Report and Recommendation of the Magistrate Judge and entered judgment for the surety against the principal and indemnitors.  In an earlier opinion, the Southern District granted the surety a preliminary injunction freezing certain assets and ordering deposit of collateral equal to the amount of the surety’s reserve because the indemnitor defendants violated the injunction.  The court held that funds received on the bonded job were trust funds and that they were not used as required by the trust fund provision of the indemnity agreement.  The court also held that the defendants’ actions amounted to fraud, embezzlement, and defalcation while in a fiduciary capacity.  Although there was no bankruptcy proceeding pending, the Southern District effectively barred discharge of the surety’s judgment against the indemnitors if they file for bankruptcy in the future.

In U.S. for the use of Tarmac America, LLC v. Pro Way Paving Systems, Inc., Case No. 8:12-cv-867 (M.D. Fla. October 15, 2013) the subcontractor filed a cross claim against the prime contractor and its Miller Act surety.  The surety was placed into receivership and then into liquidation by the Delaware Chancery Court.  The Delaware Court’s Order prohibited all actions against the surety and directed that all claims were to be pursued in the Delaware liquidation proceeding.  The prime contractor and surety moved for a permanent stay of the Miller Act claims.  The court found that the federal district courts have exclusive jurisdiction under the Miller Act and stated, “despite the instructions in the Liquidation and Injunction Order, the Miller Act claims involving Ullico may not be brought in the liquidation proceedings pending before the Delaware Court of Chancery.”  The court Middle District reasoned that the purpose of the liquidation proceeding was to distribute Ullico’s assets among its creditors whereas the case before it was to determine what Ullico owed on the Miller Act payment bond.  Thus “notions of comity and federalism” would not be violated because the claim in the liquidation proceeding would be a liquidated amount established by the federal court rather than a contested claim which the liquidator would not have the authority to resolve.  The court denied the motion for a permanent stay and directed the parties to submit a new proposed case management order.
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