[bookmark: _Toc356915132]BROWARD COUNTY AVIATION DEPARTMENT CONSTRUCTION CONTRACT [excerpt from bid solicitation package]

SPECIAL PROVISION 7A: DISPUTE AVOIDANCE PANEL

1.	Purpose. The purpose of this dispute avoidance process is primarily to assist in the prevention of disputes between the COUNTY and CONTRACTOR and the mitigation of impacts to the Project, and secondarily to assist in the resolution of disputes and claims between the CONTRACTOR and COUNTY arising out of the Contract Documents.  The intent of the establishment of the DISPUTE AVOIDANCE PANEL ("PANEL") is to facilitate contemporaneous agreement as to the resolution of events occurring during the progress of the work, and if agreement cannot be quickly reached, then to fairly and impartially consider disputes placed before it and to provide verbal or written recommendations for resolution of these disputes to both the COUNTY and the CONTRACTOR.  All decisions of the PANEL are non-binding on the parties. Submission of a disputed matter to the PANEL for its written recommendation is an absolute condition precedent to filing suit or a demand for arbitration with regard to the matter. 
2.	Panel Scope
2.1	Operations: The PANEL will formulate its own rules of operation, which will be kept flexible to adapt to changing situations.  The COUNTY and CONTRACTOR will keep the PANEL informed of construction activity and progress of the work by submitting to the PANEL monthly written progress reports and other relevant data. Selected project records including, but not limited to, schedule updates, requests for information, requests for work orders, and requests for change orders, will be furnished to the PANEL at the same time as they are initially furnished to the other parties engaged on the projects. The PANEL will visit the project at regular intervals and at times of critical construction events and meet with the representatives of the COUNTY and CONTRACTOR.
2.2	Membership of the PANEL: The PANEL shall consist of three neutral members who shall not have been previously employed in any capacity for either party; provided however, that prior services as a dispute panel member shall not automatically disqualify a potential member. One member shall be nominated by CONTRACTOR and one member shall be nominated by COUNTY. Unless reasonably objected to by the other party, the nominees shall be appointed to the PANEL.  The third member, who shall serve as Chair, shall be selected by agreement of the parties or, if the parties are unable to reach agreement within 15 days after the award of the Contract and prior to the effective date of the Notice to Proceed, by the two party-appointed members. Unless the parties agree otherwise, each PANEL member shall have significant construction experience, with the Chair being a lawyer and the other two members not being lawyers. 
The members of the PANEL shall be selected no later than 15 days after the award of Contract and prior to the effective date of the Notice to Proceed. Claims by either party arising out of events occurring prior to the selection of the PANEL are waived and released.
2.3	Meetings' confidentiality: The first meeting of the PANEL shall occur within 21 days of the effective date of the Notice to Proceed.  Subsequent meetings will be regularly held on site as set forth in Frequency of Meetings below. Statements made in regular meetings of the PANEL will be confidential and inadmissible to the same degree as proceedings in a mediation under Florida law.   Each meeting will consist of an informal round table discussion and, if possible, a field inspection of the work. The round table discussion will be attended by representatives of the COUNTY and CONTRACTOR.  The round table discussions shall include presentations from the COUNTY and CONTRACTOR to the PANEL that address the following items: construction work accomplished since the last meeting, current status of the work the current and future schedule, payment status, potential future problems that may come before the PANEL, proposed solutions to those problems, and an update regarding previously handled or ongoing problems. It is contemplated that other project  participants will  be  invited  to  attend  regular  PANEL meetings,  including  the  project designer and  major  subcontractors of  the  CONTRACTOR.  In addition to round table discussions, agendas for regular meetings of the PANEL may include the following:
2.3.1 	Presentations by representatives of the parties with respect to any issues that have arisen or have been properly presented to the PANEL through the below stated Request for Hearing process. Issues that were not submitted to the PANEL pursuant to the procedures delineated herein shall not be presented to the PANEL for consideration without the agreement of both parties. 
2.3.2 	Rebuttals, if requested, by representatives of the parties with respect to presentations made by the representatives of the other party.
2.3.3 	Set a tentative date for next meeting.
3.	Frequency of Meetings: In order for the PANEL to become familiar with the project circumstances, it will begin to meet at least once per month.   If conditions warrant, the Chair, in consultation with other PANEL members, the CONTRACTOR and the COUNTY, may reduce/increase the time between meetings to better serve the parties.  Factors to be considered when setting the time between meetings include work progress, occurrence of unusual events and the number and complexity of ongoing or potential disputes.
4.	Procedure for scheduling disputed matters before the PANEL: The parties should attempt to resolve potential disputes without resorting to use of the PANEL. However, in the event that a resolution is unlikely, the following procedures must be followed:
4.1	Before referring a matter to the PANEL for a hearing, a party that desires to initiate a PANEL hearing must first submit a letter titled Notice of Disagreement to his/her counterpart from the other party describing the issue that has arisen. The party receiving the notice shall have 7 days from receipt of the letter to submit a response. If, after 14 days from the initial receipt of the Notice of Disagreement, the issue has not been resolved, the party who sent the original Notice may file a written Request for a Hearing to the PANEL and the matter will be scheduled before the PANEL. The written Request shall contain a copy of the initial Notice of Disagreement and the response to this Notice, if any, by the other party. No Request may be filed with the PANEL without first having complied with the Notice of Disagreement requirements of this section.
4.2	Upon receipt of a Request for a Hearing, the Chair will schedule the matter for Hearing at a location in Broward County, Florida, within 30 days. The parties may request that the matter be deferred in the event that additional preparation is necessary. The parties may request an informal verbal PANEL recommendation, or the parties may request a formal written recommendation from the PANEL.
4.3	he  parties  shall  provide  to  the  PANEL  position  papers  with  appropriate supporting documentation no later than 14 days before the commencement of the Hearing.   The parties shall provide rebuttal papers, if any, no later than 5 days before the Hearing.
4.4	The party submitting the Request shall be responsible to provide the PANEL with 3 copies of each document submitted with the Request, one for each PANEL member. The party furnishing any written evidence or documentation to the PANEL shall also furnish copies of such information to the other party concurrently when furnishing the documents to the PANEL.   The PANEL may request that additional written documentation and explanations from both parties be sent to each member and to the other party for study before the hearing begins.
4.5	Both parties will be afforded an opportunity to be heard by the PANEL and to offer evidence. The PANEL members may ask questions, request clarification, or ask for additional data.  In large or complex disputes, additional hearing days may be necessary in order to consider and fully understand all the evidence presented by both parties.
4.6	Attorneys are generally discouraged from attending the PANEL meetings, but are allowed to participate in the Hearings on the following limited basis. Any participation in a hearing by legal counsel or independent claims or technical experts will be for the sole purpose of facilitating a party's presentation. Legal counsel may not examine directly or by cross-examination any witness, object to questions asked or factual statements made during the hearing, or make or argue legal motions.
4.7	All of the PANEL's written recommendations for resolution of disputes will be given to the COUNTY and the CONTRACTOR within 10 days of completing the Hearing(s). In cases of extreme complexity, both parties may agree to allow additional time for the PANEL to formulate its recommendations. The PANEL's initial 10-day written recommendation will address contractual entitlement and the number of days of extension of milestones and/or Contract Time, if at issue.  The parties will have 7 days after the 10-day written recommendation to resolve the issue.  The parties may agree to mediate the resolution during this 7-day period. If the parties cannot agree on the resolution of the 10-day recommendation during this 7-day period, the PANEL shall issue a written recommendation addressing monetary damages no later than 24 days from completion of the Hearing.
4.8	No provisions associated with the Panel shall in any way abrogate the CONTRACTOR’S responsibility for preserving a claim filed in accordance with the requirements set forth in the Contract Documents.
4.9	In the event that the COUNTY is not in agreement with a decision  or recommendation of the PANEL, the COUNTY may elect to issue a Work Order or Change Order, with an appropriate reservation of its rights.
4.10	Although the PANEL's recommendations are non-binding, all records and written recommendations of the PANEL will be admissible as evidence in any subsequent court proceeding or other dispute resolution procedures.
4.11	By agreement of the parties and the PANEL, the steps listed under this section may be omitted and the time periods shortened in order to hasten resolution.
5.	Neutrality of PANEL members: All PANEL members shall act impartially and independently when performing their functions as PANEL members including in the consideration of any Contract provisions and the facts and conditions surrounding any written Request to the PANEL by the COUNTY or the CONTRACTOR. Ex parte communications between a PANEL member and any party are strictly prohibited. PANEL members shall not discuss or communicate with any party without the other party being present. Seeking any PANEL member's advice or consultation is expressly prohibited, unless it is done in the open at a PANEL meeting and in the presence of the other party.
6.	Records of Meetings:  While the PANEL may take notes or keep other records during the consideration of a Notice of Disagreement, it is not necessary for the PANEL to keep a formal record. If possible, it is desirable to keep the hearings completely informal. However, records of the formal Hearings in regards to Notices of Disagreements will be transcribed by a court reporter if requested by one party. The party requesting the court reporter shall be responsible for any costs. Audio and/or video recording of the meeting is prohibited without prior written agreement by the PANEL and the parties.
7.	Recommendations of the PANEL: All written recommendations of the PANEL shall be executed by all PANEL members and supported by at least two members. Recommendations will be based on the pertinent Contract provisions and the facts and circumstances involved in the dispute. This provision shall not prevent the PANEL from issuing informal verbal recommendations. 
8.	Reconsiderations: Either party may seek written reconsideration of a written recommendation within 3 working days of receipt of such recommendation from the PANEL.
9.	Construction Site Visits: The PANEL members shall visit the site on a regular basis to keep abreast of construction activities and to develop a familiarity of the work in progress. The frequency, exact time, and duration of these visits shall be as mutually agreed between the COUNTY, the CONTRACTOR, and the PANEL.  
10.	Coordination and Logistics:  The COUNTY, in cooperation with the CONTRACTOR, will coordinate the operations of the PANEL.
11.	Time for Beginning and Completion:  The PANEL is to be in operation until all Requests for Hearing submitted prior to Final Acceptance of the Program are heard or Final Acceptance of the Program, whichever is later.
12.	Payment.  The maximum not to exceed daily fee to be paid to each PANEL member shall be One Thousand Five Hundred Dollars ($1,500.00) and travel costs in accordance with COUNTY procedures and Florida law.  
12.1	Regular Meetings.  The amounts paid to the Chair of the PANEL and the other PANEL members for their services, including travel costs, shall be paid from an Allowance Account established within the Contract for that purpose. The CONTRACTOR shall submit a request to the COUNTY for payment of all expenses incurred, without markup or bond. COUNTY shall process and pay CONTRACTOR for PANEL expenses as part of regular project periodic pay requests, and the CONTRACTOR shall be responsible to promptly pay the PANEL members with no withholding or deductions. 
12.2	Payment - Hearings.  In the event a party files a Request for a Hearing, the requesting party shall be responsible for 100% of the expenses and fees incurred by the PANEL members in connection with the Hearing.  
12.3 	Payment – Non-hearing. In addition, PANEL members shall be compensated for a maximum of 4 hours per month of time spent reviewing project records outside of meeting or hearing days; provided however, that this limitation shall not apply to the review of records in connection with the PANEL’s consideration of a dispute which is the subject of a Hearing.  
13.	Costs and Accounting Records.  The PANEL members shall keep available the cost records and accounts pertaining of all of the work by the PANEL for inspection by representatives of the COUNTY or the CONTRACTOR for a period of three years after final payment. If any litigation, claim, or audit arising out of, in connection with, or related to the Contract is initiated before the expiration of the three year period, the cost records and accounts shall be retained until such litigation, claim, or audit involving the records in completed.
14.	Termination of Panel.  Upon formal written amendment to this Contract, this dispute resolution process may be terminated.
15.	Termination or Withdrawal/Replacement of Panel Members.
15.1	PANEL members may withdraw from the PANEL by providing four weeks written notice to the other PANEL members and the COUNTY. 
15.2	Should the need arise to appoint a replacement PANEL member, the replacement PANEL member shall be selected as was the departing PANEL member. The selection of a replacement PANEL member shall begin promptly upon notification of the necessity for a replacement.
15.3 The Chair of the PANEL may be terminated without cause by agreement of the parties. Each party may change its appointed PANEL member on one occasion during the life of the Contact on a without cause basis.

15.4	PANEL members may be terminated for cause by any of the parties.  The party desiring to terminate a PANEL member for cause will notify the other party and the other PANEL members and shall provide an explanation for the requested termination.  If the other party does not agree that cause exists, the remaining PANEL members shall convene and decide whether cause exists and such decision shall be effectuated.
16. 	Independent Contractor. Each PANEL member, in the performance of his or her duties on the PANEL, shall act in the capacity of an independent agent and not as an employee of either the COUNTY or the CONTRACTOR. Each PANEL member shall have the same immunity as does a mediator appointed by Court order, as provided by Florida law.
17.	Public Records. Each PANEL member, CONTRACTOR, and the COUNTY shall allow public access to all documents, papers, letters, and other material made or received by the parties that are related to this PANEL and the activities of this PANEL, subject to the provisions of Chapter 119, Florida Statutes. However, upon receipt of any such public records request, the parties hereto shall immediately notify the COUNTY and obtain prior written consent from the COUNTY before releasing such records. Plans, schematics, security plans and other project elements may not be released unless the recipient executes an appropriate confidentiality agreement.
18.	Statute Of Limitations. None of the procedures delineated herein will in any way toll any statutes of limitations for either of the parties.
19.	No Bonus. PANEL members shall not be paid nor will they receive or accept any Commission, percentage, bonus, or consideration of any nature, other than the payment provided for in this Section, for their performance and services.
20.	No Conflict. The members of the PANEL shall affirm that at no time, while performing their duties under this section, shall they have any direct or indirect ownership or financial interest in or be employed in any capacity by the COUNTY, the CONTRACTOR, any Consultant or Consultant organization working on the Project, any Subconsultant or supplier of the project, or any other PANEL member. The members of the PANEL shall affirm and agree that, except for services as a PANEL member on other COUNTY or CONTRACTOR projects, that they have not been an employee, Subcontractor, or Consultant to the COUNTY, CONTRACTOR, any Consultant or Consultant organization working on the Project, any Subconsultant or supplier of the Project, or of another PANEL member, and that during the term of this Contract they shall not become so involved. The members of the PANEL, the COUNTY, and the CONTRACTOR agree that during the life of the Contract, no discussion or agreement will be made between any PANEL member and any party to this Contract for employment after the Contract is completed.
21. 	Interpretation. Nothing herein shall in any way limit the rights of the COUNTY to issue Work Authorizations or Change Orders, issue any other type of order or instruction, or take any other type of action that is permitted by the Contract. Nor shall any of the provisions herein limit the remedies or obligations of the CONTRACTOR pursuant to Contract, except that submission of a disputed matter to the PANEL for a written recommendation as to resolution shall be a condition precedent to pursuit of any claim in arbitration or litigation.
22.	Subsequent Proceedings. In the event that a party files suit or initiates arbitration in connection with this project, no member of the PANEL shall be called to testify in such proceedings, and the personal notes of PANEL members shall not be admissible. Any and all claims against any of the Panel members arising out of the work 
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