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State Appellate Decisions:

	Maronda Homes, Inc. v. Lakeview Reserve Homeowners Association, Inc., 38 Fla. L. Weekly, 38 Fla. L. Weekly S573a, Supreme Court of Florida, Case No. SC10-2292, issued July 11, 2013.  Based on certified conflict with Port Sewell Harbor & Tennis Club Owners Association, Inc. v. First Federal Savings & Loan Association of Martin County, 463 So. 2d 530 (Fla. 4th DCA 1985), the court rejected Port Sewell and affirmed that an action for damages for breach of implied warranties of fitness and merchantability applied to defective subdivision infrastructure improvements, such as roadways, retention ponds, underground pipes and drainage systems, even though these improvements do not immediately support the residences since there met the "essential services" test. The court also refused to retroactively apply s. 553.835, effective July 2, 2012, prohibiting such implied warranties for off-site improvements, based on the plaintiff's vested right in its cause of action accruing prior to this effective date, finding that to do so would be unconstitutional.

	Juan Carlos Carvajal v. Banc of American Investment Services, Inc., 38 Fla. L. Weekly D1655a, Case No. 3D12-2283, issued on July 31, 2013. Reversed and remanded trial court's confirmation of an arbitration award provided for attorney's fees, based on s. 682.22, F. S. conferring the determination of attorney fees in arbitration proceedings on the courts, in the absent of an express waiver. Here, the court found that an express waiver must be based on either a stipulation of the parties during the course of the arbitration proceedings or a specific finding based on competent substantial evidence that the parties had submitted the issue of attorney fees to the arbitrator. In this case, the court determined that a request for attorney's fees in the arbitration pleadings did not constitute sufficient evidence of an express waiver.

	The Weitz Company, LLC v. MCW Acquisition, LLC, 38 Fla. L. Weekly D1472a, Case No. 3D12-1976, issued on July 3, 2013. Stating that "(T)he tail goes with the hide," the court reversed summary judgment in favor of a waterproofing contractor against a contractor's claim of defective construction. The defendant subcontractor was the assignee from the original subcontractor and had contented that the contractor could not be a third-party beneficiary under that assignment. In addition, based on the applicable de novo standard of review the appellate court determined that there was a genuine issue of material fact as to the extent of the assignee's work on the construction project such that summary judgment was not applicable.

	Citizens Property Insurance Corporation v. Mango Hill #6 Condominium Association, Inc., 38 Fla. L. Weekly D1507c, Case No. 3D10-2630, issued on July 10, 2013. Trial court's application of the Florida Arbitration Code to confirm an "appraisal" award for roof damages following Hurricane Wilma was held to be inappropriate, and the award reversed and remanded. This case discussed the differences between the more formal "arbitration" and  the less formal "appraisal" proceedings, with the later conferring no right of notice or to hear evidence, and with the sole issue for determination in an "appraisal" proceeding being the value of the loss, and NOT the other issues of coverage and defenses.

Diane N. Wells and Thomas G. Wells v. Hector Castro, et. al., 38 Fla. L. Weekly D1509a, Case No. 3D12-3039, filed July 13, 2013. Writ of Mandamus was issued to compel the trial court to confirm an arbitration award and to quash an order determining that one of the parties was the "prevailing party" for purposed of an award of attorney fees. The parties had agreed that the arbitrator could determine the "prevailing party" as part of the proceedings on breach of contract and construction lien claims, and the arbitrator made the determination that there was NO prevailing party under the factors set forth in Trytek v. Gale Industries, Inc., 3 So. 3d 1194 (Fla. 2009); however, the trial court's attempt to overturn and modify or vacate the arbitration award as to this determination was not within the limited statutory grounds for doing so pursuant to ss. 682.13 and 682.14.
Editor's Note: This is yet another case holding that an arbitration award may not be reversed based on the arbitrator's error of law, which is a real impediment to the greater use of statutory arbitration provisions. See Schmurmacher Holding, Inc., v. Noriega, 542 So. 2d 1327 (Fla. 1998).
	
DOAH Orders: 

(Nothing to report)

State Agency Actions:

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): Nothing to report.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Received on June 25, 2013 from Pete Dospel on behalf of Affordable Construction Solutions, LLC, seeking a determination of whether a general contractor's license is sufficient to build (permit) a commercial swimming pool, with a licensed plumber and an electrician on his sub form. 
Editor's Note: This appears to be a bid dispute, which would not be eligible for a declaratory statement.

ii. Received on July 18, 2013 from Phoebe Menzer on behalf of Flamingo Pool & Spa, Inc., seeking a determination of whether 489.113 allows a pool contractor to subcontract the application of the interior finish plaster to pools to an unlicensed contractor.

iii. Received on July 23, 2013 from Lorie Newton on behalf of J. Newton Enterprises, Inc., seeking a determination of whether the scope of a state certified specialty contractor license includes the installation of steel doors and frames. 

iv. Received on July 26, 2013 from Landmarc Environmental Systems, LLC, seeking a determination of which license would be required for the construction of gas extraction wells.

v. Issued an order on May 31, 2013, GRANTING the petition of Blygold Florida, Inc., seeking a determination of whether a general contractor's license is sufficient to perform sponge blasting and the application of special coating on centrifugal chillers of air conditioning units after they have been disassembled by a mechanical contractor.

vi. Issued an order on May 31, 2013, DENYING the petition of Utility Services Associates, LLC., seeking a determination of whether a license is required for work associated with AMR/AMI endpoint and electronic meter deployments, based on lack of standing.

vii. Issued an order on August 1, 2013, DENYING the petition of Nilo A. Hernadez seeking a determination of whether an unregistered roofing contactor can be grandfathered to certified roofing, as not being in proper form, and seeking a waiver.

viii. Issued an order on August 1, 2013, GRANTING the petition of John Garner seeking a determination of whether the scope of an licensed pool contractor's license includes the construction of a summer kitchen as part of a contract to build a pool deck area, as long as a majority of the work is within his license and the reaming work is subcontracted.

ix. Issued an order on August 1, 2013, DENYING the petition of Brett Handler seeking a determination of whether an licensed general constructor building new custom homes is required to maintain a separate bank account for each home, based on insufficient information in the petition.

c. This board has received or disposed of the following Petition for Variance or Waiver (if any): Issued an order on July 3, 2013, DENYING a petition by Christopher Felder seeking a waiver of the 4-year requirement for a passing grade to be valid of purposes of certification.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC

a. This board has proposed to amend the following rules (if any): Rule 61G6-12.001 to update the requirements for fire and burglar alarm system agent training courses.

b. This board has received or disposed of the following Petitions for Declaratory Statement: Received on April 30, 2013, from Thomas E. Wilson, P.E. seeking a determination of whether his engineering license allows him to make electrical connections required for the installation of IT data equipment.

c. This board has received or disposed of the following Petitions for Variance or Waiver: Received on June 11, 2013 from Daniel Hustry, regarding Rule 61G6-6.017 regarding the four-year validity of a passing score on any portion of the examination.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC:  Nothing noticed.

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G15-20.0010 to incorporate the revised "Application for Licensure by Examination," form FBPE/001, and others.

ii. Rule 61G15-20.0015 to incorporate the revised "Application for Licensure by Endorsement," form FBPE/002.

iii. Rule 61G15-35.003 to incorporate the revised "Special Inspector Application and Instructions," form FBPE/TBE/006.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.
	
6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: Nothing to report, except DBRP change to Rule 61-35.008 on application forms.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  This agency is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility. As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.

] 


a. This board has proposed adopted, repealed or amended the following rules (if any): Nothing to report.

b. This board has received or disposed of the following Petitions for Declaratory Statement:

i. From Petersen Aluminum Corporation seeking a determination regarding the applicability of Rule 61G20.005 and .007 to product evaluation and approval for metal roofing materials for use by customers on portable roll forming machines.
ii. From Pella Windows & Doors seeking a determination of the applicability of Sections R301.2(2), R301.2.1.7, R612.5 and 1609.1.5., FBC regarding the correct design pressure.

8. DBPR/Home Inspectors: Nothing to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C. (Nothing to report):

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing to report.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): House Bill 999, effective July 1, 2013, will (unless vetoed) repeal Rule 62-531-340(1)(d), which is a $14 per CEU fee for license renewal.

	2. Consumptive Use Permits: Chapter 373, Part II: Noting to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: 

Reminder: The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.

Reminder: Section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) has been repealed, and authority to impose such requirements was authorized for local governments whose boundaries include a “first magnitude spring,” as defined in the bill. None of these 19 local jurisdictions have opted to implement such a program at this time.

D. Department of Financial Services: 

1. Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: Nothing to report.

2. Workers’ Compensation Insurance – Chapter 440 and 69L FAC: 
]
NOTICE: As of July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

LEGISLATIVE UNDATE: Out-of-state applicants who do NOT have "Florida" driver’s license or identification card have been required submit their applications in hard copy for processing. This is a “glitch” from the statutory changes in 2012, which has been corrected in Section 2 of House Bill 563, effective July 1, 2013, if not vetoed.

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: Proposed amendment to the following rules -

		i. 69A-37.039 on prescribed forms for training and certification;

		ii. 69A-39.0071 on prescribed form for Fired Code Inspector certification,
Reminder: Rule 69A-60.003, amended effective May 1, 2013, adopts the NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings).

Note: Section 1 of Senate Bill 1122, effective July 1, 2013, creates a new section 633.0215(6)(b) which EXMEPTS certain structures from application of the Florida Fire Prevention Code.

Legislative Action: The regularly scheduled legislative session for 2014: No new bills filed at the present time, except Senate "Claims" bills required to be filed by August 1st of each year prior to the year in which those bills will be taken up in session.

Reminder: In 2013, there were NO changes in Chapter 713 (construction liens), except for correcting a cross-reference to Chapter 633, and a cross-reference in Senate Bill 112 to Section 713.31 in order to exclude fraudulent liens from the new "crime" of filing a false document.

Respectfully submitted,
Fred R. Dudley, Esq.
August 10, 2013.
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