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State Appellate Decisions:

	Narciso Vivot v. Bank of America, 38 Fla. L. Weekly D125c, Case No. 2D12-2757, issued June 5, 2013: After defendant successfully moved to dismiss  mortgage foreclosure for failure to prosecute, trial court's denial of attorney fees based on the terms of the note and mortgage and s. 57.105 was REVERSED and REMANDED for further proceedings. The appellate court cited: Raze v. Deutsche Bank, 100 So. 3d 121 (Fla. 2nd DCA 2012, in which fees were awarded to the defendant as the "prevailing party" after the trial court had involuntarily dismissed a mortgage foreclosure suit based on the plaintiff bank's failure to comply with the court's directives: Stout Jewelers, Inc., v. Corson, 639 So. 2d 82 (Fla. 2d DCA 1994), in which fees were awarded to the tenant as the "prevailing party" after the landlord's action has been dismissed for failure to prosecute; and J. P. Morgan Mortgage Acquisition Corp. v. Golden, 98 So. 3d 220 (Fla. 2nd DCA 2012), in which  defendant was determined to be the "prevailing party" after dismissal of a mortgage foreclosure based on the plaintiff's failure to give proper notice, even though the action could be refilled.

Editor's Note: In all of these cases, the "prevailing party" had plead entitlement to attorney fees so as to give the other party reasonable notice.

	Sarasota Renaissance II v. Batson-Cook Company, Copper Carry and Associates, et. al, 38 Fla. L. Weekly D1279a, Case No. 2D11-5449, filed June 12, 2013: Contractor sued developer for breach of an oral "reconstruction" agreement for the costs to repair water intrusion damages to a condominium, as well as the performance bond surety, and the developer assigned to contractor its claims against the architect for faulty design on the expressed agreement that the assignment would not serve to release any of such claims. Contractor filed motion to amend its pleadings to assert the claims assigned to it pursuant to Florida Rule of Civil Procedure 1.260(c), which the trial court denied based on the argument that such amendment would be prejudicial to the architect, and granted the architect's motion to drop the developer from the suit by ruling that the damages claims of the developer had been released by the assignment. On appeal by the developer, the court held that the assignment did not operate to extinguish or release the developer's claims, but AFFIRMED the order to "drop" the developer as a party based on the developer's failure to object to that order and actually urging in favor of that order, thereby taking an inconsistent position on appeal while failing to preserve this issue for appeal.

Editor's Note: This appears to be an effort to rule on an otherwise unpreserved error on appeal.

	GMT Construction, Inc. and Ronald A. Smith v. Gulfside Supply, Inc., 38 Fla. L. Weekly D1315a, Case No. 3D12-732, filed June 12, 2013: Summary judgment entered in favor of roofing supplier against roofing contractor was REVERSED and REMANDED based on disputed evidence of materials facts regarding supplier's manager knowledge that contractor was unaware of purchase, and orally told contractor that contractor's supervisor was personally liable for the purchases when contractor objected to invoice.
	Suzlon Energy v. Ventus De Nicaragua, S. A., 38 Fla. L. Weekly D1369a, Case No. 3D11-1087, filed June 19, 2013: Granting a Motion for Rehearing, the appellate court WITHDEW its earlier opinion reported at 38 Fla. L. Weekly D304a, and affirmed the trial court's order confirming the arbitration award in favor of Venus.

Editor's Note: This original opinion was reported several months ago in which the trial court's confirmation of an arbitration award had been overturned based on the corporation officer lack of authority to arbitration following a series of stockholder disagreements and election of new officers.

DOAH Orders: 

(Nothing to report)

State Agency Actions:

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-12.011, effective April 4, 2013, will allow add to the definition of "services incidental thereto" for purposes of determining FDOT contracts that may also require a Division I license for performance, but the word "tunnels" was removed after an objection was received by the Joint Administrative Procedures Committee.

ii. Rule 614G-15.035, effective February 13, 2013, rather than March 31, 2013, as previously reported, provides for the certification of specialty irrigation contactors.

iii. Rule 61G4-18.001(3)(g), effective March 31, 2013, further amends the Continuing Education specialized requirements for certification of plans and specifications for one and two family dwellings by Division I licensees in accordance with the wind resistance provisions set forth in Section 1609.1.1, Exceptions 1-3, Florida Building Code (2012).

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Received on May 21, 2013 from Florida Power & Light, asking what licenses, if any, are required pursuant to s. 489.113 for the installation of: 1"-4" conduit without wiring; concrete reinforced foundations for substation equipment; substation ground grid; minor yard grading; spreading of year rock cover; below grade pre-fabricated concrete electrical raceways without wiring; and pre-fabricated foundation to support lighting and miscellaneous equipment.

ii. Received on May 21, 2013 from Brett Handler, Dreamstar Custom Homes, apparently seeking a determination of whether a general contractor building custom homes would be required to have separate bank accounts for each home or renovation project under contract.

iii. Received May 28, 2013 from City of Port Orange, regarding the applicability of ss. 489.105(3), 489.105(3)(n) and 489.113(9)(a) as to whether Danus Utilities, Inc. as a licensed Certified Underground Utility and Excavation Contractor is authorized to contact with the city "to perform the Bid #13-16 project."
Editor's Note: In the form as stated, this petition probably fails to give adequate notice to the public as required by law regarding the details of the particular bid project.

iv. Received on June 11, 2013 from Nilo A. Hernandez, regarding the applicability of s. 489.118 as to whether an un registered roofing license can be grandfathered to a certified roofing license.
Editor's Note: This petition recites a prior suit against the Miami-Dade County Licensing Board that purportedly held that local licenses couldn't be registered with CILB.

v. Received June 24, 20313 from Pools by John Garner, Inc., regarding s. 489.113(9)(a) seeking a determination of whether a commercial pool contractor can include in a pool construction contract the construction of a "summer kitchen " on the pool deck where all other necessary work is subcontracted.

c. This board has received or disposed of the following Petition for Variance or Waiver (if any): Nothing to report.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): Rule 61G6-5.0036 to provide a rule concerning the certification of registered contractors.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Nothing to report. 

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any):

i. Received on June 12, 2013, from William John Wenzel, Jr., seeking a waiver of Rule 61G6-5.002 regarding the requirement to take the business examination for an unlimited electrical license, and a waiver of Rule 61G6-6.017 regarding the tow-year validity of a passing examination score.

ii. Received on June 12, 2013, from Matthew Troy Wenzel, seeking a waiver of Rule 61G6-5.002 regarding the requirement to take the business examination for an unlimited electrical license, and a waiver of Rule 61G6-6.017 regarding the tow-year validity of a passing examination score.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): Nothing new to report.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any):

i. Received on April 4, 2013, from Susan Pridgen, seeking a waiver of Rule 61G1-22.002(1) regarding the diversified interior design experience 

ii. Received on June 5, 2013, from Rosalinda Cortez Pegnato, seeking a waiver of Rule 61G1-22.002(1) regarding the diversified interior design experience 

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): Nothing new to report.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.
	
6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  This agency is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility. As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.

] 


a. This board has proposed, adopted, repealed or amended the following rules (if any): 

i. Rule 61G20-1.001, adopting annual "glitch" amendments to the 2010 Florida Building Code, will be considered by the Florida Building Commission at a public workshop to be held on August 22, 2013, beginning at 8:30 at the Boca Raton Marriott at Boca Center, 5150 ?Town Center Circle, Boca Raton, Florida.

ii. Rules 61G20-3.001, 3.002 and 3.007, to address the new product category "impact protective systems" to include applications for product approval using product evaluation reports from evaluation entities, other than from licensed engineers or architects. These proposed changes will ALSO be the subject of the public workshop noted above.

iii. Rule 61G20-3.015, "Equivalence of Standards," is proposed for revisions to include ASTM E 1996-05 as being equivalent both to ASTM E 1996-02 and ASTM E 1996-06 with regard to impact protective performance of exterior windows, curtain walls, doors and impact protective systems and devices.

b. This board has received or disposed of the following Petitions for Declaratory Statement: Nothing noticed.

8. DBPR/Home Inspectors: Nothing to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing to report.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): House Bill 999, effective July 1, 2013, will (unless vetoed) repeal Rule 62-531-340(1)(d), which is a $14 per CEU fee for license renewal.

	2. Consumptive Use Permits: Chapter 373, Part II: Noting to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: 

Reminder: The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.

Reminder: Section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) has been repealed, and authority to impose such requirements was authorized for local governments whose boundaries include a “first magnitude spring,” as defined in the bill. None of these 19 local jurisdictions have opted to implement such a program at this time.

D. Department of Financial Services: 

1. Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.: Nothing to report.

2. Workers’ Compensation Insurance – Chapter 440 and 69L FAC: 
]
NOTICE: As of July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

LEGISLATIVE UNDATE: Out-of-state applicants who do NOT have "Florida" driver’s license or identification card have been required submit their applications in hard copy for processing. This is a “glitch” from the statutory changes in 2012, which has been corrected in Section 2 of House Bill 563, effective July 1, 2013, if not vetoed.

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: 

Reminder: Rule 69A-60.003, amended effective May 1, 2013, adopts the NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings).

Note: Section 1 of Senate Bill 1122, effective July 1, 2013 unless vetoed, creates a new section 633.0215(6)(b) which EXMEPTS certain structures from application of the Florida Fire Prevention Code.

Legislative Action: The regularly scheduled legislative session for 2014: No new bills filed at the present time, but the Senate rules required all "Claims" bills to be filed by August 1st of each year prior to the year in which those bills will be taken up in session.

Reminder: In 2013, there were NO changes in Chapter 713 (construction liens), except for correcting a cross-reference to Chapter 633, and a cross-reference in Senate Bill 112 to Section 713.31 in order to exclude fraudulent liens from the new "crime" of filing a false document.

Respectfully submitted,
Fred R. Dudley, Esq.
July 6, 2012.
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