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Trial Court Decisions:

	Central Park LV Condominium Association, Inc. v. Summit Constructors, Inc., et. al. , Case No. 2010-CA-015748-) (Orange County Circuit Court), Order entered on May 24, 2013: Plaintiff condominium association, on behalf of unit owners, sued contractor and subcontractors for negligent construction. Defendants filed affirmative defenses that the "economic loss rule" barred the negligent claim, which plaintiff contends did not apply absence a contractual relationship (privity) between the parties. On competing Motions for Summary Judgment, trial court (Honorable A. Thomas Mihok) applied Tiara Condominium Association, Inc.  v. Marsh & McLennan Companies, Inc.,, 110 So. 3d 399 (Fla. 2013) to find for defendants since the "economic loss rule" precludes a tort claim where the only damages suffered are to the products (units) themselves.
NOTE: This decision is not final, pending any motion for reconsideration, and possible appeal.

State Appellate Decisions:

	First Baptist Church of Cape Coral, Florida, Inc., v. Compass Construction, Inc., 38 Fla. L. Weekly S357a, Case No. SC11-1280, issued May 30, 2013: In a certified question involving a direct conflict between the lower court (2nd DCA) and Wolfe v. Nazaire, 758 So. 2d 730 (Fla. 4th DCA 2000), the Florida Supreme Court upheld the validity of an alternative fee recovery clause in a fee agreement that uses an hourly rate as the other basis for payment, and quashed and remanded for reinstatement of the judgment awarding attorney's fees.

	Tawayna Braxton v. Evelyn Gradowski, 38 Fla. L. Weekly D1157b, Case No. 2D12-2707, issued May 24, 2013: While certifying conflict with Sanchez v. State Farm Fla. Ins. Co., 997 So. 2d 1209 (Fla. 3d DCA 2008), appellate court granted a motion for rehearing of its earlier order denying attorney fees pursuant to section 768.79 (offer of judgment), granted the motion and remanded to trial court for determination of entitlement and amount of appellate attorney fees.

	Raymond James Financial Services, Inc., v. Barbara J. Phillips, etc., et. al., 38 Fla. L. Weekly S325a, Case No. SC11-2513, issued May 16, 2013: On a rephrased certified question from the Second District Court of Appeal, "Does Section 95.11, Florida Statutes, Apply to Arbitration," the Supreme Court answered in the affirmative and quashed the lower opinion. More than four (4) years after the cause of action for negligence arose, the investor filed for arbitration in accordance with its account agreement which contained a provision for final and binding arbitration. In finding that and arbitration proceeding is an "action" for purposes of the statute of limitations, this opinion points out the absurdity of holding otherwise whereby an arbitration agreement could shorten the statute of limitations.

	City of Palm Bay v. Wells Fargo Bank, N.A., 38 Fla. L. Weekly S322a, Supreme Court of Florida Case No. SC11-514, issued on May 16, 2013: While the majority opinion acknowledges that a Florida municipality is given broad authority to enact ordinances under its home rule powers as set forth in Article VIII, Section 2(b), Florida Constitution "except as provided by law,", and section 166.021, Florida Statutes, the court upheld the 5th DCA's opinion that the city "superpriority" ordinance provision for code enforcement liens is invalid as being in conflicts with state statutes giving recorded mortgages priority.

	East Coast Metal Decks, Inc., v. Boran Craig Barber Engel Construction Co., Inc., 38 Fla. L. Weekly D1061a, Case NO. 2D12-1013, issued May 15, 2013: While finding that contractual venue provisions are not binding on the court if there are compelling reasons not to enforce them, the appellate court affirmed the trial court's denial of the subcontractor's motion to transfer a breach of contract action brought by the contractor in Collier County to Brevard County (where one of the projects was located), even where the terms of the surety bonds mandated venue in Brevard County (and denied conditionally awarding prevailing party attorney fees)..

	John Kehoe v. Christine Garemore, 38 Fla. L. Weekly D1043b, Case No. 5D12-1871 and Case No. 5D12-2445, issued on May 10, 2013: Lessee sought quantum meruit against property owner for compensation for improvements made, and owner counterclaimed for damages arising from defective construction. While overturning post judgment motions for attorney fees in favor of property owner, appellate court affirmed the jury award based on owner's failure to object to a purportedly erroneous jury instruction.

Ira Marcus v. Florida Bagels, LLC, Arsenal Holdings, LLC and Egg Ventures, LLC, 38 Fla. L. Weekly D896b, Case No. 4D12-2971, issued April 24, 2013:  Trial court's order denying a non-signatory's motion to compel arbitration was affirmed where the contracting parties had repudiated their contractual rights to arbitrate and elected instead to litigate. While discussing the circumstances in which a non-signatory to a contract containing an arbitration clause was allowed to compel arbitration under the doctrine of equitable estoppel where the other parties were already involved in arbitration proceedings, here the non-signatory was not allowed to avail himself of the arbitration provision where the parties to the contract had not proceeded with arbitration.

Benjamin Ergas and Beth Ergas v. Universal Property and Casualty Insurance Company, 38 Fla. L. Weekly D900a, Case No. 4D11-3803, issued April 24, 2013:  Affirmed trial court's summary judgment in favor of homeowners insurance company finding that "marring" was excluded from coverage by the express terms of the policy. In this case, the "marring" was caused when the owner dropped a hammer on a floor and left a hammer-head impression in the title.
QUERY: At the risk of sounding callous, is it any wonder that cases such as this one drive up insurance rates?

	Pilot Construction Services, Inc. v. Babe's Plumbing, Inc., 38 Fla. L. Weekly D917a, Case No. 2D11-6009, filed April 24, 2013: New College sued contractor and plumbing subcontractor for damages from dormitory construction defects, but settled with subcontractor. Contractor cross-claimed against subcontractor for indemnification, and settled with New College. The trial court granted summary judgment in favor of the subcontractor, based on the subcontractor's settlement with New College and subcontractor's claim that section 725.06 barred the contractor's claim of indemnification. The summary judgment was reversed and remanded based on questions of fact regarding contractor and subcontractor responsibility for the defects, and section 725.06 was found not to apply by its terms to the contractor's indemnification.

	Chrtistos N. Kritikow and Jupiter Holding Co, LLC v. John T. Andersen, et. al., 38 Fla. L. Weekly D931a, Case No. 4D11-2575, issued April 24, 2013: Contractor sued owner for damages caused by breach of contract, and to foreclose a construction lien. The jury awarded the damages for breach of contract, offset by delay damages incurred by the owner, but the court directed a verdict for contractor on owner's counterclaim for damages, based on owner's failure to prove the actual costs of completion and correction of work. As a result, the judgment was reversed and remanded for a new trial on damages and the amount of the construction lien.

DOAH Orders: 

(Nothing to report)

State Agency Actions:

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G4-12.011, effective April 4, 2013, will allow add to the definition of "services incidental thereto" for purposes of determining FDOT contracts that may also require a Division I license for performance.

ii. Rule 614G-15.035, effective March 31, 2013, provides for the certification of specialty irrigation contactors.

iii. Rule 61G4-15.038, effective February 11, 2013, provides for the certification of specialty demolition contractors.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Horacio Gonzalez asking whether his general contractor's license is sufficient to allow him to prepare site-specific drawings, specifications, or plans for the construction of single-family and two-family dwellings, swimming pools, spas or screened enclosures or any other structure not exceeding 1200 square feet or one story in height.

ii. Jeremy Earl asking whether his marine contractor's license was sufficient to apply for the permit and to serve as primary contactor with Florida Department of Environmental Protection involving pile driving, framing and concrete construction. By order entered on May 10, 2013, the board answered the petition in the affirmative.
iii. Patrick W. Reed asking the board's interpretation of s. 489.105(3)(a) as to whether his general contractor's license is sufficient to perform installation of wireless zwave technology routers, zwave thermostats, door locks and wireless zwave cameras to monitor and regulate status of homes (except as to low-voltage work).

iv. Sun Star Energy, LLC, asking for an interpretation of s. 489.105(3)(m) as to whether a plumbing contractor can install solar water heating systems.

c. This board has received or disposed of the following Petition for Variance or Waiver (if any): 

i. Christopher Felder seeking a permanent variance or waiver from Rule 61G4-16.005 limiting the validity of a passing grade to a period of 4 years,

ii. Daniel Chen-Fung seeking a permanent variance or waiver from Rule 61G4-16.005 limiting the validity of a passing grade to a period of 4 years, By order filed on May 10, 2013, this petition was denied.

iii. Mark C. Fetherman seeking a permanent variance or waiver from Rule 61G4-12.009(11)(a), requiring payment of a $100 delinquency fee for late renewal of license, By order filed on May 10, 2013, this petition was denied.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC:

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Donald M. Smith as to whether an electrical license is required to perform the installation of coax used in radio distribution system for the purpose of transmitting voice communications. 

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): 

i. Rule 61G1-11.012 to update language regarding educational advisory staff.

ii. Rule 61G1-22.003 to update the education requirements for interior designers.
 
b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any):

i. Rule 61G15-19.0051 to modify language for notice of noncompliance.

ii. Rule 61G15-19.0071 to add new language to set the citations for unlicensed practice of engineering.

iii. Rule 61G15-21.001 to delete unnecessary language and to add new language to clarify general requirements for written examinations.

iv. Rule 61G15-30.009 to add new language to clarify the requirements for retention of engineering documents.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.
	
6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  This agency is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility. As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.

] 


a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement: Gary L. Dennis for Innovative Insulation, Inc., as to whether radiant barrier and reflective insulation products fall under the scope of the product approval rules.

8. DBPR/Home Inspectors: Nothing to report.

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C. Nothing to report.

B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): House Bill 999, effective July 1, 2013, will (unless vetoed) repeal Rule 62-531-340(1)(d), which is a $14 per CEU fee for license renewal.

	2. Consumptive Use Permits: Chapter 373, Part II: Noting to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: 

Reminder: The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.

Note: Section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) has been repealed, and authority to impose such requirements was authorized for local governments whose boundaries include a “first magnitude spring,” as defined in the bill. None of these 19 local jurisdictions have opted to implement such a program at this time.

D. Department of Financial Services: 

1. Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.

2. Workers’ Compensation Insurance – Chapter 440 and 69L FAC: 
]
NOTICE: As of July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

LEGISLATIVE UNDATE: Out-of-state applicants who do NOT have "Florida" driver’s license or identification card have been required submit their applications in hard copy for processing. This is a “glitch” from the statutory changes in 2012, which has been corrected in Section 2 of House Bill 563, effective July 1, 2013, if not vetoed.

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: Rule 69A-60.003, amended effective May 1, 2013, adopts the NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings).
Note: Section 1 of Senate Bill 1122, effective July 1, 2013 unless vetoed, creates a new section 633.0215(6)(b) which EXMEPTS certain structures from application of the Florida Fire Prevention Code.

Legislative Action: The regularly scheduled legislative session for 2013 concluded at 7:16 p.m. on Friday, May 3, 2013. Almost 100 construction-related bills were filed for consideration, and the following 26 bills were passed and ENROLLED (but only one such bill has been presented to the Governor and signed, being Senate Bill 286 regarding Design Professionals, which is now Chapter 2013-028, Laws of Florida, effective July 1, 2013):
Bill No.				Title/Description				Effective Date
21		Background Screening for workers at public schools			July 1, 2013
57		DBPR - transfer of funds to Homeowners' Recovery Fund		Oct. 1, 2013
73		Residential Properties (elevators and window replacements)	July 1, 2013
85		Public-Private Partnerships						July 1, 2013
87		Mortgages foreclosures						July 1, 2013
112		Filing false documents 						Oct. 1, 2013
120		Condominiums (extends 7-year period for phrase construction)	UBL*
186		Court Jurisdiction							July 1, 2013
267		Real Property Liens and Conveyances				Oct. 1, 2013
269		Public Construction Projects						July 1, 2013
286		Design Professional (now Chapter 2013-028, LOF)			July 1, 2013
364		Consumptive Use Permits						July 1, 2013
375		On-site Sewerage Treatment Systems and Disposal			July 1, 2013
444		Discharge of Domestic Wastewater through Ocean Outlets		July 1, 2013
530		Dispute Resolution (Revised Arbitration Code)			July 1, 2013**
553		Workers' Compensation Administration				July 1, 2013
682		Fossil Fuel Combustion Products Storage				July 1, 2013
935		Florida False Claims Act						July 1, 2013
973		Low-voltage Systems							Oct. 1, 2013
999		Environmental Regulation						July 1, 2013
1122		Florida Fire Prevention Code						July 1, 2013
1145		State-owned/leased Space (energy conservation)			July 1, 2013
1309		Procurement/Contracting Services					July 1, 2013
1410		Fire Safety and Prevention						July 1, 2013
1594		Guaranteed Energy Performance Saving Contracting		July 1, 2013
7019		Development Permits							July 1, 2013

Important Note: There were NO changes in Chapter 713 (construction liens), except for correcting a cross-reference to Chapter 633, and a cross-reference in Senate Bill 112 to Section 713.31 in order to exclude fraudulent liens from the new "crime" of filing a false document.

* Effective date is "upon becoming law," which is when it has been filed in with the Secretary of State (which is usually the date the Governor signs it or allows it to become law without his signature). Upon conclusion of the legislative session, the Governor has 15 days after a bill is "presented" to him by signed certification from the legislative presiding officers (for which there is NO time limit) within which to sign, veto or allow it to become law.

** Changes to the Florida Arbitration Code by Senate Bill 530 are applicable to agreements entered into on or after July 1, 2013; however, AFTER June 30, 2016, this revised code will be applicable to agreements entered into BEFORE July 1, 2013.

Respectfully submitted,
Fred R. Dudley, Esq.
June 8, 2012.
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