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State Appellate Decisions:

	Marble Unlimited, Inc. v. Weston Real Estate Investment Corporation, 38 Fla. L. Weekly D686b, Case No. 4D11-3113, issued March 27, 2013: Dismissal of contractor's foreclosure of construction lien for failure to served a notice to owner was reversed due to the common identity of the corporate owner (following a transfer of title from one related entity to another) based on Aetna Cas. & Sur. Co. v. Buck, 594 So. 2d 280 (Fla. 1992). 

	Plantation Key Office Park, LLLP et. al. v. Pass International, Inc., et. al., 38 Fla. L. Weekly D736a, Case No. 4D12-169 and 4D12-199, issued April 3, 2013: Following a fire during construction, owner sued contractor and subcontractors for reformation (as well as breach of contract, negligence and statutory violations). On the issue of reformation, the trial court granted summary judgment against owner on the issue of whether A201 (the general conditions that prohibit consequential damages) was incorporated in the A111 contract signed by the parties. Based on conflicting testimony of the parties on this issue, the summary judgment was reversed based on the trial court's inability to determine credibility of the witnesses at that point. Citing its own decision in the analogous case of Resort of Indian Spring, Inc., v. Indian Spring County Club, Inc., 747 So. 2d 974 (Fla. 4th DCA 1999), the appellate court found the summary judgment to be improper.

	Charlyn Bradshaw and Kenneth Bradshaw, her husband v. Boynton-JCP Associates, LTD, d/b/a Boynton Beach Mall and Simon Property Group, Inc., 38 Fla. L. Weekly D823a, Case No. 4D11-4242, issued April 10, 2013: A final judgment awarding attorney's fees pursuant to an offer of judgment  pursuant to s. 768.79, Fla. Statutes (2007) and Fla. R. Civ. P. 1.442, was reversed because it was "apostrophe-challenged" and, thus, ambiguous. Citing State Farm Mut. Auto. Ins. Co. v. Nichols, 932 So. 2d 1067 (Fla. 2006), the appellate court stated that the issue is not whether it is "fair or logical to apply the requirements" of the rule, the offer must be sufficiently clear to allow the offeree to make a decision without clarification.

	McKenzie Check Advance of Florida, LLC, et. al. v. Wendy Betts, et. al., 38 Fla. L. Weekly, Supreme Court of Florida Case No. SC11-514, issued on April 11, 2013: The appellate court's decision in McKenzie v. Betts, 55 So. 3d 615 (Fla. 4th DCA 2011), finding that in a FDUPTA claim,  a class-action waiver in an arbitration agreement violated public policy, was unanimously quashed based on the U. S. Supreme Court's intervening holding in AT&T Mobility, LLC v. Concepcion, 131 S. Ct. 1740 (2011) that such waivers were preempted by the Federal Arbitration Act.

	Barry Berk, et. al., v. Honey Berk, 38 Fla. L. Weekly D867a, Case NO. 3D12-3216, issued April 17, 2013: The probate division order denying motion to dismiss and compel arbitration based on similar pending actions between the parties, was reversed and remanded based on an Operation Agreement containing an arbitration provision where there was no evidence of a waiver of that provision.

	Leonor Sarmiento Camperos v. Thomas Andres Vazquez Estrella, 38 Fla. L. Weekly D855b, Case No. 3D12-1749, issued on April 17, 2013: A non-final order denying motion to dismissed based on forum non conveniens was reversed and remanded for failure of the trial court to articulate the Kinney factors during the hearing. See: Kinney Sys., Inc. v. Cont'l Ins. Co., 674 So. 2d 86 (Fla. 1996), now codified in Fla. R. Civ. P. 1.061.	

Mike Cobb v. David Durando and Jane Durando, husband and wife, 38 Fla. L. Weekly D847a, Case No. 2D12-1991, issued April 17, 2013: After prevailing in a bench trial against their roofing contractor for breach of contract, the homeowners sought attorney fees pursuant to section 768.79 based on a single demand for judgment. The award of fees was reversed based on the requirements of Rule 1.442, FRCP, because the demand for judgment failed to "state the amount…attributable to each party," as required by the rule. A dissent by Judge Alterbernd argued, in part, that only the husband had signed the roofing contract, and that application of the rule to a single cause of action which he could have brought in his name alone was "seems to have achieved form over substance."

DOAH Orders: 

Frank Cleaton, P. E. v. Florida Board of Professional Engineers, DOAH Case No 12-3640F: In an extensive (51 pages) Final Order dated April 24, 2013, attorney fees and costs sought pursuant to s. 57.111, F. S. (2012) were denied. Although the licensee was found to be a "small business" and the "prevailing party" in an administrative disciplinary action that was dismissed by the agency after filing, and the fees were determined to be reasonable, the ALJ found that the board's Probable Cause Panel was "substantially justified" at the time probable cause was found, and that determination was made, in part, on the written opinion of an expert consultant to the board.
Editor's Note: This case is still without the time for judicial review, and includes a constitutional issue for which an ALJ has no jurisdiction to determine: whether the statutory creation of the Florida Engineering Management Corporation is an unlawful delegation of legislative authority.

State Agency Actions:

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): Rule 61G4-18.001, effective March 31, 2013, will allow Division I licensees to certify plans and specifications upon compliance with the wind resistance provisions of the Florida Building Code for one and two family dwelling. 

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petition for Variance or Waiver (if any): Order filed on April 9, 2013, 2013, granting a petition from Andre Perez seeking a permanent variance or waiver from Rule 61G4-16.005 limiting the validity of a passing grade to a period of 4 years, and from Rule 61G4-16.0015 for an exemption from taking the business and finance exam based on this inactive license. Note: According to the published notice, this petition was subsequently withdrawn "for other reasons."

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC: None noticed.

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): Rule 61G1-11.012 creating the Educational Advisory Board as to all applications for examination or licensure by endorsement.
 
b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): On April 4, 2013 from Susan Pridgen as to Rule 61G1-22.002(1), setting forth the requirements for an applicant to obtain the diversified interior design experience, and from Rule 61G1-22.001(1),requiring training and experience under specified direct supervision.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board has proposed adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): On April 4, 2013 from Armando Linares, P. E., Deputy Director, Broward County Environmental Protection & Growth Management Department, as to Rule 61G15-23.003(3) requiring that part of an electronic seal process, a report be created, printed and manually signed, dated and sealed.
	
6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board has proposed, adopted, repealed or amended the following rules (if any): None noticed.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None noticed.

c. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None noticed.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC):  [1:  This agency is not allowed to grant variances or waivers from the Florida Building Code, expect as to handicapped accessibility. As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.

] 


a. This board has proposed, adopted, repealed or amended the following rules (if any): Rule 61G20-1.001, effective April 25, 2013, adopting the 2012 Supplement to the 2010 Florida Building Code as the annual "glitch" amendments.

b. This board has received or disposed of the following Petitions for Declaratory Statement (if any): 

8. DBPR/Home Inspectors: Rules 61-30.102, .301, .302, .401, l.403 and.501, have been notice for adoption, but have not been filed as of the date of this report. 

9. Board of Professional Geologists: Chapter 492, Florida Statutes, and Rule Chapter 61G16, F.A.C.

“Geology” means the science which includes the treatment of the earth and its origin and history, in general; the investigation of the earth’s crust and interior and the solids and fluids, including all surface and underground waters, and gases which compose the earth; the study of the natural agents, forces, and processes which cause changes in the earth; and the utilization of this knowledge of the earth and its solids, fluids, and gases, and their collective properties and processes, for the benefit of humankind.

10. Division of Hotels and Restaurants: Elevator Safety - Chapter 399, Florida Statutes (which excludes private residential elevators), and Chapter 61C-5, F.A.C.


B. Department of Environmental Protection: 

1. Water Well Contractors: Chapter 373, Part II (licensing and regulation): House Bill 999, effective July 1, 2013, will (unless vetoed) repeal Rule 62-531-340(1)(d), which is a $14 per CEU fee for license renewal.

	2. Consumptive Use Permits: Chapter 373, Part II: Noting to report.

C. Department of Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: 

Reminder: The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.

Note: Section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) has been repealed, and authority to impose such requirements was authorized for local governments whose boundaries include a “first magnitude spring,” as defined in the bill. None of these 19 local jurisdictions have opted to implement such a program at this time.

D. Department of Financial Services: 

1. Boiler Safety Act - Chapter 554, F. S., and Chapter 69A-51, F.A.C.

2. Workers’ Compensation Insurance – Chapter 440 and 69L FAC: 
]
NOTICE: As of July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

LEGISLATIVE UNDATE: Out-of-state applicants who do NOT have "Florida" driver’s license or identification card have been required submit their applications in hard copy for processing. This is a “glitch” from the statutory changes in 2012, which has been corrected in Section 2 of House Bill 563, effective July 1, 2013, if not vetoed.

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

3. Office of State Fire Marshal - Chapter 633, Florida Statutes and Chapter 69A, F.C.A.: Rule 69A-60.003, amended effective May 1, 2013, adopts the NPR 1, the Fire Code, Florida 2009 edition (as amended 3/2013 to add Section 18.4.1.3 to Section 18.4 - Fire Flow Requirements for Buildings).
Note: Section 1 of Senate Bill 1122, effective July 1, 2013 unless vetoed, creates a new section 633.0215(6)(b) which EXMEPTS certain structures from application of the Florida Fire Prevention Code.

Legislative Action: The regularly scheduled legislative session for 2013 concluded at 7:16 p.m. on Friday, May 3, 2013. Almost 100 construction-related bills were filed for consideration, and the following 26 bills were passed and ENROLLED (but only one such bill has been presented to the Governor and signed, being Senate Bill 286 regarding Design Professionals, which is now Chapter 2013-028, Laws of Florida, effective July 1, 2013):

Bill No.				Title/Description				Effective Date
21		Background Screening for workers at public schools			July 1, 2013
57		DBPR - transfer of funds to Homeowners' Recovery Fund		Oct. 1, 2013
73		Residential Properties (elevators and window replacements)	July 1, 2013
85		Public-Private Partnerships						July 1, 2013
87		Mortgages foreclosures						July 1, 2013
112		Filing false documents 						Oct. 1, 2013
120		Condominiums (extends 7-year period for phrase construction)	UBL*
186		Court Jurisdiction							July 1, 2013
267		Real Property Liens and Conveyances				Oct. 1, 2013
269		Public Construction Projects						July 1, 2013
286		Design Professional (now Chapter 2013-028, LOF)			July 1, 2013
364		Consumptive Use Permits						July 1, 2013
375		On-site Sewerage Treatment Systems and Disposal			July 1, 2013
444		Discharge of Domestic Wastewater through Ocean Outlets		July 1, 2013
530		Dispute Resolution (Revised Arbitration Code)			July 1, 2013**
553		Workers' Compensation Administration				July 1, 2013
682		Fossil Fuel Combustion Products Storage				July 1, 2013
935		Florida False Claims Act						July 1, 2013
973		Low-voltage Systems							Oct. 1, 2013
999		Environmental Regulation						July 1, 2013
1122		Florida Fire Prevention Code						July 1, 2013
1145		State-owned/leased Space (energy conservation)			July 1, 2013
1309		Procurement/Contracting Services					July 1, 2013
1410		Fire Safety and Prevention						July 1, 2013
1594		Guaranteed Energy Performance Saving Contracting		July 1, 2013
7019		Development Permits							July 1, 2013

Important Note: There were NO changes in Chapter 713 (construction liens), except for correcting a cross-reference to Chapter 633, and a cross-reference in Senate Bill 112 to Section 713.31 in order to exclude fraudulent liens from the new "crime" of filing a false document.

* Effective date is "upon becoming law," which is when it has been filed in with the Secretary of State (which is usually the date the Governor signs it or allows it to become law without his signature). Upon conclusion of the legislative session, the Governor has 15 days after a bill is "presented" to him by signed certification from the legislative presiding officers (for which there is NO time limit) within which to sign, veto or allow it to become law.

** Changes to the Florida Arbitration Code by Senate Bill 530 are applicable to agreements entered into on or after July 1, 2013; however, AFTER June 30, 2016, this revised code will be applicable to agreements entered into BEFORE July 1, 2013.


Respectfully submitted,
Fred R. Dudley, Esq.

May 4, 2012.
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