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Arbitration

What trial lawyer would not want to be able to select the judge
hearing the case? Arbitration allows the parties to determine
the arbitrator’s background. Unlike litigation, it gives them
choices and flexibity to design a process to fit their needs.
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The advantages of a properly structured
and well-managed arbitration are espe-
cially valuable today. With clients insist-

ing on more manageable litigation budgets and
the courts clogged with the fallout from a strug-
gling economy, efficiency and reduced overall
costs are becoming the polestars of healthy client
relations.

Arbitration is intended to be quicker, less
expensive, and more efficient than litigation. But
many litigators complain that the process has
become cumbersome and
expensive. This happens when
trial attorneys treat the arbi-
tration process as they would
federal or state court litiga-
tion. Why? One explanation
is that they are taught to liti-
gate using the court’s rules of
procedure and evidence, and
when faced with the less
structured and less familiar
arbitration process, they natu-
rally turn to what they know
and thus, try to incorporate
the rules and procedures of
court into the arbitration
process. This transforms arbi-
tration into a mirror image of
court litigation, with the at-
tendant expense and delay.

Trial attorneys can satisfy
their clients’ desires to econo-
mize on dispute resolution by
understanding the differences
between arbitration and litiga-
tion, for it is these differences
that provide the benefits of
arbitration. Only then can
counsel maximize those benefits and use the
inherent flexibility of arbitration to tailor the
process to the needs of the client and the circum-
stances of the dispute.

Part I of this article discusses the core concept
of arbitration and the ways that arbitration differs
from litigation. Part II, which will be published
in a subsequent issue of this Journal, will discuss
techniques trial counsel can use to achieve an
efficient and cost-effective arbitration.

I. Core Concept of Arbitration
The core concept of arbitration is its flexibili-

ty. This means that it is not governed by rigid,
detailed rules. The parties have a significant
amount of freedom of choice when it comes to
designing the process. The concepts of choice
and flexibility are recurring themes in this article.

a. Flexible Rules

Institutional arbitration rules are purposely
very general and give the arbitrator great discre-
tion in the management of the process. This
allows the parties and the arbitrator to consider
the most efficient ways to proceed. Thus, the
American Arbitration Association’s (AAA) Com-
mercial Arbitration Rules provide that the parties
may vary the procedures stated in the rules.1 In
addition, nearly all the AAA rules state that they
apply “unless the parties otherwise agree.” This is

a far cry from litigation,
which is highly regulated by
detailed, step-by-step rules of
procedure, supplemented by
case law, and subject to the
preferences of the presiding
judge.

b. Choice
The flexibility of arbitra-

tion provides choices on
many levels. First, there is
choice relating to the selec-
tion of the arbitrator. What
trial lawyer would not want to
be able to select the judge
hearing the case? The ability
to choose the decision maker
in arbitration is one of the
primary benefits of the pro-
cess. There is also choice in
matching the speed of the
process and the amount of
discovery that is allowed to
the size of the dispute. Thus,
one can fast-track a small case
and agree to little or no dis-
covery, and in a large case

employ large, complex case procedures and agree
to more discovery. In addition, the parties can
agree on the form of the award. They can also
agree to limit the extent to which the final deci-
sion is disclosed to third parties.

Suppose that an existing client comes to you
with two new matters that it wants to arbitrate,
arising out of the same standard form contract,
each raising the same complex issues, but one
claim involves $100,000, while the other involves
$8 million. Would you approach each dispute the
same way? Probably not, and it is fairly certain
your client would prefer the resolution of the
smaller matter to be resolved faster and cost sub-
stantially less. But court rules of procedure gen-
erally do not distinguish between cases based on
the amount in controversy (except for jurisdic-
tional purposes and except for claims that qualify
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for small claims court). Most institutional arbitra-
tion rules automatically provide for different pro-
cedures for small, mid-size and large disputes tai-
loring the time, extent of discovery allowed, and
costs accordingly.

The best time to decide arbitration details is
before a dispute arises in the arbitration clause of
the parties’ contract.2 However, if the arbitration
does not contain such details, the remaining
points can be decided at a preliminary conference
with the arbitrator.

c. Fair Results
Most decisions rendered by arbitrators will be

made after a great deal of thought and time has
been given to reviewing the presentation of evi-
dence and they will be based on an underlying
knowledge of the subject matter of the dispute
and commercial reasonableness where applicable.
Unlike jurors, arbitrators are trained in how to
give appropriate weight to evidence, how to man-
age the process to maintain a level playing field,
and provide a decision that is just and fair.

d. Self-Determination to a Point
The flexibility of arbitration decreases as the

final hearing approaches. For example, once the
arbitrator has issued a pre-hearing scheduling
order establishing the framework for the arbitra-
tion procedures and deadlines, unless the parties
agree, it may be as difficult to persuade the arbi-
trator as it would be to persuade a judge to make
any changes to the order. More importantly, after
the final award is entered there is little flexibility
since the arbitrator will have no authority to
change the decision on the merits under the doc-
trine of functus officio. Final arbitration awards are
binding, enforceable and almost impossible to
challenge in court, since the grounds to appeal
such awards are very limited and courts afford
them great deference.3 The lesson is that a party
should focus on establishing a procedure early in
the process.

II. Differences Between Arbitration 
and Litigation

Applying the core concepts of flexibility and
party choice, arbitration can differ from litigation
in almost every way.

a. Decision Maker

We have already pointed out that arbitration
differs from litigation in that the parties can par-
ticipate in the selection of their decision maker.
At most, in litigation, trial attorneys can decide
whether to file the case in state or federal court
and whether to seek a jury or a bench trial. In any

event, a judge will likely be assigned to the case
by a blind draw of the clerk of the court.

Arbitration does not offer the option of a jury.
What it does offer is the ability to have a decision
maker with far more expertise than a judge or
jury would have in the specific issues presented
by the case. Not only that, the parties can decide
how many decision makers there will be.

i. Size of Tribunal. The parties can agree on a
single arbitrator or a panel of three. Some parties
believe that the “collective wisdom” of three
decision makers may encourage more accurate
results. Though panels raise the cost of arbitra-
tion, they make the most sense in large, complex
matters.

The parties can state how many arbitrators
there should be in their arbitration clause. Or
they can agree to follow the rules of an arbitra-
tion institution. If they opt to use the AAA
Commercial Arbitration Rules, there will be a
panel of three if the dispute qualifies for the
Large, Complex Case Procedures and the parties
have not agreed otherwise.4 When parties agree
to use three arbitrators, they can also decide if all
three will be neutral, or if two will be partial to
the party that appointed them. The trend is
toward a panel of all neutral arbitrators. AAA
commercial rule R-12 provides that party-
appointed panel members must be impartial
unless the parties have specifically agreed other-
wise.5

Arbitrations involving three arbitrators may
take longer because of scheduling difficulties and
the need for the panelists to find time to confer,
deliberate and write an award. Even if an arbitra-
tion clause calls for three arbitrators, the parties
can agree to use one arbitrator if they are con-
cerned about reducing the cost of resolving the
dispute.

ii. Qualifications of the Arbitrator. Arbitrators
are usually chosen for their ability to efficiently
manage an arbitration proceeding and/or their
knowledge of a particular field or issue. For
example, the parties to a construction dispute
may want the arbitrator to be a construction law-
yer, a general contractor, an architect, or an engi-
neer, or some combination of these professions.
Each skill set brings a different perspective to the
arbitration. Having expertise in the subject mat-
ter is considered an advantage because the arbi-
trator should understand the facts and issues
more quickly than judges or jurors who are likely
unfamiliar with construction. The same is true
whether the dispute involves real estate, biotech,
telecommunications, international trade, or some
other area of specialization.

Parties should want an arbitrator who is a
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good manager, who will be proactive in keeping
the arbitration moving forward. Some want an
arbitrator who asks questions at the final hearing
while others prefer minimal or no questioning by
the arbitrator.

Then there are practical considerations, such
as the arbitrator’s availability to serve. If you
need the final hearing in October but the arbitra-
tor is scheduled for a three-month trial in the fall,
then that arbitrator is not the one for you. To
avoid delays, parties with particular scheduling
needs should ask the administering institutional
case manager to screen prospective arbitrators in
advance of their appointment concerning their
availability.

The parties may also have other requirements
that in their mind will result in a more fair hear-
ing. For example, in an employment case, the
employee might want a more ethnically diverse

panel. In AAA arbitrations, the case manager pro-
vides a list of arbitrator candidates that match the
criteria requested by the parties.

b. Rules

As indicated above, a key difference between
the two processes is that litigation is governed by
procedural and evidentiary rules that the parties
cannot change, while arbitration proceedings are
governed by rules selected by the parties, which
can be changed if they both agree. Arbitrators are
charged with following the rules unless the parties
agree otherwise. In addition, an arbitration pro-
ceeding may be subject to the Federal Arbitration
Act (FAA),6 a state arbitration act, or an interna-
tional convention if the dispute is international in
nature. These laws and treaties generally do not
take away the flexibility of arbitration. Rather,
they focus on the enforcement of and challenge to
arbitration agreements and awards.

c. Confidentiality

An important benefit of arbitration that is not
available in litigation is that it is more private
than litigation. Litigation is public and often
newsworthy. The Internet has made news of liti-
gation more widely available. Also, anyone has

the right to review the court file and attend the
court proceedings, absent an order sealing the
case or closing the proceedings. Sealing any part
of a court record is exceptionally difficult, and
typically includes notice to the press so that it
may object to any such proposed order.

The public cannot attend arbitration proceed-
ings between private parties. Under AAA com-
mercial rule R-23, only a party with a direct inter-
est in the proceedings is entitled to attend, unless
the arbitrator directs otherwise. The privacy of
arbitration derives from its contractual nature, not
a statute. There is no federal or state law making
arbitration confidential. Thus, in order to obtain
confidentiality, parties often enter into a confi-
dentiality agreement concerning the arbitration
itself. Sometimes a party may also enter into a
separate confidentiality agreement with an expert
witness. However, a confidentiality agreement is

effective only to the extent that the signatories
adhere to it. In addition, a confidentiality agree-
ment will not prevent a party from revealing the
arbitration if disclosures are required by law or
government regulation (such as a security law fil-
ing). It should also be noted that arbitration
providers may have a legal obligation to disclose
information about their cases. For example,
administering institutions that do business in
California are required by state law to provide
detailed information about their national con-
sumer case load. “Consumer” is broadly defined.

d. Consequences of a Failure to Appear

In court, a failure to appear or file a written
response to pleadings can result in a default judg-
ment. The concept of a default judgment is not
recognized in arbitration. In arbitration, if the
respondent does not appear, the claimant must
still sustain its burden of proof and submit evi-
dence sufficient to sustain the award.7

e. Court Scheduling Conference v. Preliminary
Conference

The court scheduling conference is usually
held to schedule the discovery in the case, rather
than to set the trial. Indeed the trial date will not

An important benefit of arbitration that is not avail-
able in litigation is that it is more private than litigation.

Litigation is public and often newsworthy. The Inter-
net has made news of litigation more widely available. 
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be set until much later (often years later in large
cases) and they are often postponed several times
if the court has a backlog of cases. The discovery
dates will be set in accordance with rigid court
rules. Following the scheduling conference, the
judge often orders the parties to participate in a
settlement conference.

The preliminary conference in arbitration is
far more collaborative and broader in scope. Its
main purpose is to identify and organize the steps
necessary to prepare for the final hearing (i.e., the
pre-hearing procedures), establish the dates for
completing these procedures, and set a date cer-
tain for the final hearing on the merits.

At the first preliminary conference (there can
be more than one), the arbitrator and counsel for
the parties (and sometimes party representatives)
will discuss a variety of matters. The first confer-
ence usually takes place on the telephone 30-45
days after the arbitrator is appointed. The mat-
ters discussed include, for example, the parties’
needs for discovery, whether the parties expect to
retain experts, and the use of cost-saving meas-
ures that can be used to control the time and cost
of the proceeding. As a result of these discus-
sions, the parties and the arbitrator will agree on
the pre-hearing procedures and deadlines, and set
the date for the final hearing.

Some arbitrators will ask the attorneys if they
have raised the subject of mediation with their
clients. However, in arbitration the parties will
not be forced to mediate or to participate in a
settlement conference as a condition to a final
hearing.

f. Paperwork

i. Pleadings. From a work standpoint, arbitra-
tion requires less paperwork than litigation. The
pleadings are simpler than in court and not high-
ly regulated. The first pleading is the demand,
the purpose of which is to give the adversary
notice of the intention to arbitrate. The AAA
commercial rules require the demand (as well as a
counterclaim) to contain a “statement of the
nature of the dispute, the names and addresses of
all parties, any claims and counterclaims, the
amount involved, if any, the remedy sought and
the hearing locale requested.”8

The adversary is not required to file an an-
swering statement but has the option of doing so.
The rules also encourage the parties to describe
their claims “in sufficient detail to make the cir-
cumstances of the dispute clear to the arbitrator.”
Often, the parties are given an opportunity to
better define their positions after the first prelim-
inary conference.

ii. Motions Generally. Arbitration contemplates

fewer motions than litigation. The only motions
specifically contemplated by the AAA rules are
those seeking interim relief, resolution of a dis-
covery dispute, or challenging the arbitrator’s
jurisdiction or the arbitrability of a claim.

There are no formal requirements in the AAA
rules for motions or applications (except for
emergency interim relief prior to the appoint-
ment of the arbitrator). Therefore, in the an arbi-
tration of any agreement or order of the arbitrator,
a party may file a motion or application in the
form of a letter or an e-mail. There are no brief-
ing requirements in the rules, and no need to
prepare proposed orders. The arbitrator normal-
ly informs the parties what kind of supporting
materials should be submitted with their letter or
e-mail. The arbitrator will also set a date for the
other side to submit its written comments.

iii. Dispositive Motions. Motions that decide all
or part of a case in arbitration are called disposi-
tive motions; in litigation they are summary judg-
ment (SJ) motions. SJ motions are standard prac-
tice in litigation. This is not the case in arbitra-
tion where parties have a strong expectation of
being able to present their case at the final hear-
ing. Nevertheless, dispositive motions are some-
times very carefully used in arbitration. This is
possible because arbitrators are required to man-
age the arbitration proceedings with an eye
toward efficiently resolving the case and this
includes focusing the parties on dispositive issues.
At the same time, they have the duty to treat the
parties equally and give each a fair opportunity to
be heard.9 The efficient management obligation
can include the authority to hear and decide a
dispositive motion in an appropriate situation, as
long as all parties have been given a fair opportu-
nity to be heard. The case law on this issue is not
extensive, but several cases that exist have upheld
arbitral rulings granting such motions.10 For
example, the opportunity to be heard does not
necessarily mean an oral hearing on the merits.11

However, the authority to grant a dispositive
motion should not be used cavalierly or misused
because the award may be subject to challenge
under Section 10 of the FAA on the ground that
the arbitrators exceeded their authority or
refused to hear evidence, or both.12 To protect
the award and afford appropriate process rights
of the parties, many arbitrators believe it is pru-
dent to obtain the agreement of the parties to the
dispositive motion procedure before agreeing to
hear and decide a dispositive motion.

The arbitrator can ask the parties at the first
preliminary conference if anyone has a dispositive
issue (such as one based on the statute of limita-
tions, or an alleged waiver of consequential dam-
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ages) that could be resolved by a summary judg-
ment motion. If the answer is yes and the oppos-
ing parties agree to allow the arbitrator to rule on
the issue in order to narrow issues or dispose of
the case altogether without the necessity of a full
hearing, the parties can agree on the procedure
to be followed. Such flexible procedures can save
time and money while giving the parties a full
opportunity to have the pertinent issues heard.

g. Discovery

In litigation, discovery can
generate the largest single ex-
pense. Depositions are standard
in court cases. Each deposition
requires counsel to spend time to
prepare the witness to testify (or
to question the witness), review
relevant documents and attend
the deposition itself. This is fol-
lowed by summarizing the depo-
sition and paying for a copy of
the transcript.

There is almost no restriction
on the amount of documents that
may be requested from the ad-
versary or third parties, all of
which need to be reviewed and
analyzed after they are produced.
These often result in objections.

Interrogatories and requests
for admission are standard in liti-
gation. They invariably generate
written objections and few sub-
stantive responses. As a result, discovery disputes
often arise. They require the parties to file with
the court motions and supporting memoranda of
law seeking a protective order or to compel a wit-
ness to answer particular questions at a deposi-
tion or to compel a party to produce withheld
documents or to answer certain interrogatories.
The court may require oral argument on the
motion. This means that before appearing in
court, the attorneys will have to spend time
preparing an argument and anticipating the other
side’s arguments and the judge’s questions.

In arbitration, discovery is not so broad.
Indeed, the amount of discovery used in litigation
was never contemplated to be a part of arbitra-
tion. The AAA rules provide for the exchange of
information (i.e., documents) and don’t refer to
discovery or depositions (except for the Large,
Complex Case Procedures). The rules leave it to
the parties and the arbitrator to fashion the
amount of discovery appropriate for the dispute.

Thus, arbitrators expect the parties to agree to
very limited discovery and where they disagree,

the arbitrator can and should streamline the
process. This is necessary to curtail costs.

When discovery disputes arise in arbitration,
and they do, they are handled more informally
than in litigation, so resolving the dispute costs
much less. They are usually resolved in telephone
conference with the arbitrator or by a written
order from the panel chair.

i. Absence of Third-Party Discovery. An important
distinction between litigation and arbitration con-

cerns discovery of information in
the hands of third parties. Article
7 of the FAA authorizes arbi-
trators to issue subpoenas for wit-
nesses to appear at the final hear-
ing, and bring documents along
with them.13 Some jurisdictions
have interpreted this provision to
permit third-party discovery.14

However, some federal appeals
courts have not authorized pre-
hearing document discovery from
third parties.15 They have inter-
preted Article 7 to mean that the
witness can only be required to
bring documents when he or she
testifies as a witness before the
arbitrators.16 This area is con-
stantly evolving, so arbitration
advocates should determine the
law on third party discovery in
the locale where arbitration is
contemplated or pending.

h. Final Hearing

We have alluded to the expertise of the arbi-
trators (as opposed to jurors and some judges)
and the confidentiality of the hearing versus the
public nature of a trial. We have discussed the
fact that rules of civil procedure do not apply in
arbitration, making arbitration a process of
choice and more informal. There are, however,
other differences between a trial and an arbitra-
tion hearing.

i. Venue. In litigation, venue is determined by
the facts and rules of procedure. When it is con-
tested, the resolution of the dispute can be tied
up in controversy, including appeals, for years at
a time.

Venue is determined differently in arbitration.
The parties to the arbitration can agree on venue
in their arbitration agreement or during the arbi-
tration at an early preliminary conference. If not
predetermined in the contract, venue normally
will be based on the convenience of the parties. In
an arbitration under the AAA Commercial Ar-
bitration Rules, if the parties cannot agree on the

In arbitration,
discovery is 

not so broad.
Indeed, the

amount of dis-
covery used 
in litigation 

was never con-
templated to 
be a part of 
arbitration.



D I S P U T E  R E S O L U T I O N  J O U R N A L 7

locale of the hearing, the AAA will make that deci-
sion.17 In a construction dispute, under Rule R-12
of the recently amended AAA Construction In-
dustry Arbitration Rules, if the parties cannot
agree on venue, the hearing will be held in the
city nearest the project in dispute, subject to the
arbitrator’s approval.

As for the location of the hearing, it usually
takes place in a conference room, the arbitrator’s
office, or a hearing room specifically provided by
the service provider, almost never a courtroom.

ii. Presentation of Evidence in Arbitration. Since
arbitrators are not bound by specific rules of evi-
dence, the parties have greater flexibility with
regard to the presentation of evidence. This
means that hearsay can be introduced, as well as
copies of business records. In addition, efficiency
techniques can be used to introduce evidence,
techniques that would not be permitted in a
courtroom but which are very effective.

Most arbitrators are open to new ideas to make
the arbitration process more efficient. And AAA
arbitrators are trained to give affidavit evidence
the weight it deserves in light of the adversary’s
objections.18

Conclusion
There has always been a need to have disputes

addressed fairly but in a faster, less costly way than
the court system allows. That need is even greater
in the current economic downturn as companies
seek to make the dollars allocated to dispute resolu-
tion more productive. Counsel can achieve client
goals by using arbitration. To make good use of
arbitration, counsel must understand the core con-
cepts that distinguish it from litigation.

Arbitration is flexible. It allows the parties to
determine most procedural aspects of the process,
including the scope of discovery. Litigation does
not. Arbitration allows the parties to select an
experienced decision maker or panel and to enter
into a private agreement to keep the arbitration
and its outcome confidential. Litigation does not.
In addition, arbitration allows the parties to set a
hearing date that is months (not years) away and
to agree on steps that should make the process
more efficient. These are just a few advantages
that arbitration has over litigation. How to make
the most of these advantages to make arbitration
more efficient and cost effective is the subject of
Part II of this article. n
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