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Appellate Decisions:

Puleo and Florida Pool Finishers, Inc. v. Morris and Performance Materials, Inc., 37 Fla. L. Weekly D2317d, Case No. 2D08-4924, filed on October 3, 2012. An award of statutory attorney's fees pursuant to s. 542.335(1)(k) was successful defense of an action to enforce covenant not to complete was REVERSED and REMANED for failure of the trial court to make specific findings of reasonable number of hours and hourly rate (and other factors) when lowering the amount offered in evidence without objection.

	Bertha Sanchez and International Restaurant Corporation v. Soleil Builders, Inc., 37 Fla. L. Weekly D2345b, Case No. 5D12-2349, filed October 5, 2012. Partial summary judgment entered to foreclose contractor's lien was REVERSED and REMANDED to allow the trial court to consider the owner's affirmative defenses and counterclaims since the contractor had failed to disprove them or establish that they were insufficient.
EDITOR'S NOTE: Incredibly, the trial court had denied the owner's motion for rehearing to consider her defenses and claims, based on the contractor's argument that the summary judgment had rendered the affirmative defenses and counterclaims moot.

	Artuor Penaranda & Kenneth Carter v. James Mills and Yolanda Mills, 37 Fla. L. Weekly D2391b, Case No. 5D10-2598, filed October 12, 2012. Construction contract provided that the parties "consented" to venue in Duval County, based upon which trial court transferred the case from Seminole County to Duval County. REVERSED and REMANDED based on a finding that the contract provision was merely "permissive" and not mandatory. 
EDITOR'S NOTE: As this case demonstrates, have a non-mandatory venue contract provision is of no value.

	Town of Davie v. Santana, Pasko and Quinones, 37 Fla. L. Weekly D2389c, Case Nos. D11-5696, D11-5697 and D11-5698 (consolidated for briefing and opinion), filed October 12, 2012. After administrative proceedings had been dismissed by individual petitioners and cases closed with jurisdiction relinquished to Human Rights Commission, Respondent (City of Davie) filed motions for attorney's fees pursuant to s. 120.595(1)(b) [applicable where a non-prevailing party participated in the proceeding for an improper purpose].  Administrative Law Judge's denial of these motions for lack of jurisdiction was affirmed.
EDITOR'S NOTE: This case is a great example of the importance of including allegations for attorney's fees under all four (4) applicable provisions of the Florida Administrative Code (Chapter 120, F. S.), in a responsive pleading in the event the proceedings are dismissed. Had the party actually prevailed at a final hearing and in any final agency order, it likely could have filed a separate petition for fees with DOAH thereafter.
	
	First Protective Insurance Company v. Schneider Family Partnership, 37 Fla. L. Weekly D2631c, Case No. 2D11-3037, filed November 14, 2012. Affirmed that insurer was allowed to pursue its right to compel an appraisal where there was no denial of coverage, but the amount of hurricane damages was at issue and the parties had rejected mediation requested by the insurer. See: Section 627.7015(7), Florida Statutes.

DOAH: 

	(Nothing to report)

Agency Actions: It is important to note that the legislature passed Chapter 2012-116, effective July 1, 2012, overturning the Florida Supreme Court decision in Whiley v. Scott by confirming the Governor’s authority to require agencies and boards to “freeze” rule making, affirming that Executive Orders 11-72 & 11-211, creating the Governor's Office of Fiscal Accountability and Regulatory Reform ("OFFAR"),are consistent with law & public policy of this state, and providing for removal of duplicative, redundant, or unused rulemaking authority. As a direct result, all new proposed rules and amendments to rules must now be submitted to OFFAR prior to becoming effective. 

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 
2. 
a. This board proposed to adopt or amend the following rules (if any):

i. 61G4-12.011(8), amending the definition of "Services incidental thereto,"
regarding the licensure exemption under s. 489.103(1), F. S., for transportation projects.

ii. 61G4-15.035, creating Certified Irrigation Specialty Contractors, with scope of work to start downstream of the backflow preventer (i.e., so as not to adversely affect the potable water supply).

iii. 61G4-15.038, creating Certified Demolition Specialty Contractors, based on the statutory change in the statutory definition, effective July 1, 2012, which repealed the height limitation previously exempt from licensure for such work.

iv. Rule 61G4-18.001(3)(g), amending continuing educational requirements for wind resistance for one and two family dwellings in accordance with the Florida Building Code, effective October 23, 2012.

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Pete Quintella, City of Miami Beach Building Department, filed on July 23, 2012, whether it is within the scope of a Class B Air Conditioning Contractor's license to replace a 2 ton water cooled heat pump unit piped directly to the riser of a 500 ton water cooling tower or to replace shut-off values connected to the riser, was taken up on September 14, 2012 and Declaratory Statement was issued on October 19, 2012, in the negative. 

ii. Hoar Construction, LLC, filed on August 20, 2012, whether Rule 61G4-15.0022 allows joint ventures that include at least one (1) qualified contractor to first obtain bid authority before it can present a response to an RFQ that contains no construction lost or compensation information, was taken up on September 14, 2012, and Declaratory Statement was issued on October 19, 2012, in the negative.

iii. Robert K. Eddy, Esq., filed on August 24, 2012, regarding licensure requirements, regarding whether section 489.105(3)(n) requires an underground and utility contractor’s license to provide water, server and storm water collection services contained in an attached bid contract.uch as Underground Utility Contractor, for bidding on underground water metering utility projects, was taken up on October 12, 2012 and Order was issued on November 2, 2012, denying the petition for lack of standing, apparent pending litigation and relating to prior conduct.

iv. Edward Jarriel, Jr., filed on September 10, 2012, regarding the applicability of section 489.105(3)(n) to the installation of a backflow prevention device on the consumer side of a main water distribution system for a single family dwelling and the whether an underground utility contractor’s license was required, was taken up on October 12, 2012 and Order was issued on November 2, 2012, denying the petition for lack of standing and relating to prior conduct.

v. Artesian Pools, filed on September 19, 2012, regarding section 489.113(9)(b)2., whether a contractor may submit his or her own site specific drawings, specifications and plans for permitting swimming pools, spars or screened enclosures not exceeding 1,200 square feet or one story in height without using a licensed architect or engineer, was taken up on October 12, 2012 and Declaratory Statement issued on November 2, 2012, in the affirmative.

vi. Dennis J. Haggerty, filed on September 26, 2012, whether s. 489.105 requires a license for work on medium, low and ultralow temperature equipment located in hospitals, laboratories, research facilities, and highly specialized cooling equipment for the U. S. Government, was taken up on November 16, 2012, and found to do so unless it was self-contained, plugged in and not part of the structure (other than hardwiring by a license electrician. Note: A Declaratory Statement has not yet been issued in this matter.

vii. Lightning Investigations, filed on October 2, 2012, whether s. 489.105 requires a license for technicians investigating the cause and origin of damage to HVAC units and to prepare written reports of their findings, was taken up on November 16, 2012, and the board determined that the petitioner had standing and that a license would not be required is the inspection was visional only but would be required if the access panel was removed. Note: A Declaratory Statement has not yet been issued in this matter.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.


3. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC:  

a. This board proposed to adopt or amend the following rules (if any): None.

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver :  John B. Derrick, filed on November 2, 2012, seeking a waiver from Ruled 61G6-6.017, requiring for certification a passing examination score on any part of the exam shall be valid only for a period of two (2) years from the date of examination.


4. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board proposed to adopt or amend the following rules (if any): 

i. Rule 61G1-13.001, regarding experience requirements through National Council of Architectural Registration Boards (NCARB).

ii. Rule 61G1-21.003, regarding continuing education to incorporate the newest version (2012) of the handbook for Interior Designers.

iii. Rule 61G1-24.002, regarding continuing education to incorporate the newest version (2012) of the handbook for Architects.

b. This board proposed the repeal of the following rules (if any): None.
 
c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.
5. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

6. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board proposed to adopt or amend the following rules (if any):

i. Rule 61G5-20.007(1)(d), to establish minimum score of 80 for an internet version of Test of English as a Foreign Language (TOEFL).

ii. Rule 61G5-22.001(3), to delete reference to the continuing educational requirements to reactivate a license that has been inactive for more than one year (to comport with recent statutory changes in Chapter 455, F.S. by Chapter 2012-72, L.O.F., effective October 1, 2012).

iii. Rule 61G5-35.003, adding qualification programs for licensed engineers serving as Special Inspectors of threshold buildings for structural design and structural field inspections.

iv. Rule 61G5-35.004, adding common requirements to all engineers providing threshold building inspection services as Special Inspectors.

		b. This board proposed to repeal the following rules (if any): None.
	

7. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board proposed to adopt or amend the following rules (if any):

i. Rule 61G19.015 regarding inactive status to limit continuing education hours to the "immediately prece[e]ding" inactive biennium (to comport with recent statutory changes in Chapter 455, F.S. by Chapter 2012-72, L.O.F., effective October 1, 2012).

ii. Rule 61G19-6.0035 is amended to add "fire safety" to the list of work experience required of those applicants who are not employed by a local governmental agency.

iii. Rule 61G19-9.004, adding (11)(b) adding to the list of approved courses those approved by the Division of State Fire Marshall in according with the provisions of recent reciprocity agreement with the board as provided by statutory change in 2011.

iv. Rule 61G19-10.001 is amended to eliminate the differential in renewal fees for licensees employed by both private and public entities.

b. This board proposed to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.

8. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC[footnoteRef:2]):  [1:  In the case of all Petitions for Declaratory Statement filed with the Florida Building Commission, which normally meets every other month, the commission requires both a First Reading and a Second Reading at different meetings, with the results that any final action thereon requires at least 74-75 days, depending on the timing of the filing in relationship to the required publication dates for the Friday Florida Administrative Register.
]  [2:  As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.
] 


a. The Commission has undertaken a statutory “glitch” cycle, beginning with staff recommendations for code changes presented during a rules development workshop on June 12, 2012, and with the first public hearing held at the August meeting, based on submittal deadline of August 1st. OVER 900 code changes have been filed for consideration, many of which will be taken up by the appropriate Technical Advisory Committees on October 7-8, 2012, and by the full commission on December 3-5, 2012.

b. The commission has received the following Petitions for Variance or Waiver (if any): None.

B. Environmental Protection: To be determined.

C. Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: 

1. The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.

2. The 2011 enactment of section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) is repealed, and authority to impose such requirements is authorized by local governments whose boundaries include a “first magnitude spring,” as defined in the bill. (See Section 32).

D. Financial Services: Workers’ Compensation Insurance – Chapter 440 and 69L FAC: 
]
NEW NOTICE: As of July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

IMPORTANT UNDATE: Out-of-state applicants who do NOT have Florida driver’s license or identification card should submit their applications in hard copy for processing. This is a “glitch” in the new law, but the department is allowing this “fix” until the legislature has an opportunity to again change the statute.

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

Legislative Action: Nothing to report since the new regularly schedule legislative session will not begin until March 3, 2013, for a period of 60 calendar days, and very few bills (none related to construction) have been filed for consideration during the initial committee meetings that began December 3, 2012.

Respectfully submitted,

December 7, 2012.
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