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Appellate Decisions:

Continental Casualty Company v. A. W. Baylor Versapanel Plastering, Inc., 37 Fla. L. Weekly D2167a, Case No. 5D11-3523, filed on September 7, 2012. Arbitration panel declined to award attorney’s fees pursuant to section 713.29, finding that neither party to an action to enforce a private payment bond action. Trial court awarded fees to successful subcontractor claimant under sections 627.756 and 627.428, which apply generally to actions against insurance and bonding companies. On appeal, this order was reversed and the court concluded that the more specific statute, section 713.29, applied.
Editor’s Note: Pre-arbitration, the parties had agreed that the determination of entitlement and amount of attorney fees was governed by section 713.29. In addition, the amount of the damages awarded were “far less” than the amount of the subcontractor’s claim.

	Florida Board of Professional Engineers v. Joseph Rickett, 37 Fla. L. Weekly D2153b, Case No. 1D12-3108, filed September 7, 2012. In the course of a rule challenge administrative proceeding, the Administrative Law Judge denied the board’s motion to quash a subpoena issued to a board member who served on a probable cause panel in a prior disciplinary case. On appeal, per curiam, denied review of this non-final order. In a concurring opinion Judge Wetherell explained his position that the board had failed to meet its burden of establishing that the order departed from the essential requirements of law and caused material injury that couldn’t be remedied on appeal from any final order, while also expressing concern that the testimony would no involve irrelevant or confidential matters related to a collateral attack on any particular disciplinary case.

	Vila & Son Landscaping Corporation v. Posen Construction, Inc., 37 Fla. L. Weekly D2228c, Case No. 2D10-5582, filed September 19, 2012. Construction contract was between Posen Construction and Florida Department of Transportation, which approved contractor’s subcontract for landscaping containing a “termination for convenience” provision. Contractor terminated subcontract based on obtaining a lower price, and subcontractor sued for breach based on such basis constituting “bad faith. Jury awarded damages to subcontractor for lost profits, which contractor moved to set aside notwithstanding the verdict as to both liability and damages. The trial court ordered a new trial, which neither party requested and both parties opposed. The trial court’s order for a new trial was reversed, and the case remanded for entry of a judgment in favor of contractor, based on a finding that the contract was rightfully terminated since contractor did not act in bad faith by exercising this contract right in order to obtain a lower price for the work.
	

DOAH: 

	(Nothing to report)

Agency Actions: It is important to note that the legislature passed a new law, effective July 1, 2012, overturning the Florida Supreme Court decision in Whiley v. Scott by confirming the Governor’s authority to require agencies and boards to “freeze” rule making, affirming that Executive Orders 11-72 & 11-211 are consistent with law & public policy of this state, and providing for removal of duplicative, redundant, or unused rulemaking authority.

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board proposed to adopt or amend the following rules (if any): None.

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Robert K. Eddy, Esq., filed on August 24, 2012, regarding licensure requirements, regarding whether section 489.105(3)(n) requires an underground and utility contractor’s license to provide water, server and storm water collection services contained in an attached bid contract.uch as Underground Utility Contractor, for bidding on underground water metering utility projects.

ii. By order entered on September 7, 2012, the board denied the petition filed by National Metering Services on June 22, 2012, regarding licensure requirements to bid on underground water metering utility projects, due to lack of standing.

iii. Edward Jarriel, Jr., filed on September 10, 2012, regarding the applicability of section 489.105(3)(n) to the installation of a backflow prevention device on the consumer side of a main water distribution system for a single family dwelling and the whether an underground utility contractor’s license was required.

iv. Artesian Pools, filed on September 19, 2012, regarding section 489.113(9)(b)2., whether a contractor may submit his or her own site specific drawings, specifications and plans for permitting swimming pools, spars or screened enclosures not exceeding 1,200 square feet or one story in height without using a licensed architect or engineer.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

i. Masaaki Yamamoto, filed on August 22, 2012, seeking a permanent waiver or variance from Rule 61G4-16.005, FAC, limiting the period a passing grade is valid for purposes of certification to four (4) years.
ii. Manoeil Gerges, filed on August 31, 2012, seeking a permanent waiver or variance from Rule 61G4-16.005, FAC, limiting the period a passing grade is valid for purposes of certification to four (4) years.

Editor’s Note: Several similar petitions have been recently denied.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC:  

a. This board proposed to adopt or amend the following rules (if any):

i. Rule 61G6-6.005, to update requirements for reexamination.

ii. Rule 61G6-9.001, to update continuing educational requirements for reactivating an inactive license.

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

i. Robert T. Malley filed on September 6, 2012, regarding Rule 61G6-6.017, requiring that for purposes of certification, a passing examination score on any part of the exam shall be valid for a period of two (2) years from the date of examination.

ii. Gary A. Thomas filed on September 7, 2012, regarding Rule 61G6-6.017, requiring that for purposes of certification, a passing examination score on any part of the exam shall be valid for a period of two (2) years from the date of examination.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board proposed to adopt or amend the following rules (if any): 

i. Rule 61G1-16.001, regarding Architect’s and Interior Designer’s Seal, effective September 24, 2012.

ii. Rule 61G1-17.001, regarding Professional Fees and Penalties for Architects, effective September 24, 2012.

iii. Rule 61G1-21.003, regarding Continuing Education Approval of Subjects and Providers, to incorporate the newest version of the handbook.

iv. Rule 61G1-21.006, regarding inactive and delinquent registered interior designers upon reactivation, effective September 24, 2012.

v. Rule 61G1-24.002, regarding Continuing Education Approval of Subjects and Providers, to incorporate the newest version of the handbook.

vi. Rule 61G1-24.004, regarding inactive and delinquent registered architects upon reactivation, effective September 24, 2012.

b. This board proposed the repeal of the following rules (if any)
 
i. Rule 61G1-13.002, regarding credit for experience, based on changes to section 481.211, F. S.

ii. Rule 61G1-13.0021, regarding Intern Development Program, based on changes to section 481.211, F. S.

iii. Rule 61G1-13.003, regarding educational requirements, based on changes to section 481.209, F. S.

iv. Rule 61G1-21.002, regarding Organization and Administration, based on changes to section 455.2179, F. S. 

v. Rule 61G1-21.005, regarding reporting of continuing education hours, based on changes to section 455.2179.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): 

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

(Nothing to report)

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board proposed to adopt or amend the following rules (if any):

i. Rule 61G19-6.012 is amended to limit the authority of Provisional certificates to the jurisdiction of the government agency with which the applicant was employed at the time of original issuance, effective October 7, 2012.

ii. Rule 61G19-10.001 is amended to eliminate the differential in renewal fees for licensees employed by both private and public entities.

b. This board proposed to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC[footnoteRef:2]):  [1:  In the case of all Petitions for Declaratory Statement filed with the Florida Building Commission, which normally meets every other month, the commission requires both a First Reading and a Second Reading at different meetings, with the results that any final action thereon requires at least 74-75 days, depending on the timing of the filing in relationship to the required publication dates for the Friday Florida Administrative Weekly (Wednesday noon deadline for publication 10 days later).
]  [2:  As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.
] 


a. The Commission has undertaken a statutory “glitch” cycle, beginning with staff recommendations for code changes presented during a rules development workshop on June 12, 2012, and with the first public hearing held at the August meeting, based on submittal deadline of August 1st. OVER 900 code changes have been filed for consideration, many of which will be taken up by the appropriate Technical Advisory Committees on October 7-8, 2012.

b. The commission has received the following Petitions for Variance or Waiver (if any): None.

B. Environmental Protection: To be determined.

C. Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: 

1. The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.
2. The 2011 enactment of section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) is repealed, and authority to impose such requirements is authorized by local governments whose boundaries include a “first magnitude spring,” as defined in the bill. (See Section 32).

D. Financial Services: Workers’ Compensation Insurance – Chapter 440 and 69L FAC: 
]
NEW NOTICE: Beginning July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

IMPORTANT UNDATE: Out-of-state applicants who do NOT have Florida driver’s license or identification card should submit their applications in hard copy for processing. This is a “glitch” in the new law, but the department is allowing this “fix” until the legislature has an opportunity to again change the statute.

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.


Legislative Action: Nothing to report since the new regularly schedule legislative session will not begin until March 2013, and bills are not usually filed and committee meetings are not usually held prior to the outcome of the general elections in November 2012.

Respectfully submitted,

October 7, 2012.
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