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Appellate Decisions:

	Federal Case(s):

	Axis Surplus Insurance Company v. Contravest Construction Company and The Crest At Waterford Lakes Condominium Association, Inc., 23 Fla. L. Weekly Fed. D279a, Case No. 6:11-cv-320-Orl-28DA,B, filed on June 5, 2012. In this case decided by the U. S. District Court for the Middle District of Florida, the insurer of a commercial liability insurance policy sought a declaration of its duty to defend a claim for alleged negligent construction of individual condominium units and common areas resulting in severe damage cause by water intrusion. While finding premature the issue of a duty to INDEMINIFY, the court find that the “occurrence” that triggered coverage and gave rise to the insurer’s duty to DEFEND during the term of the policy was the date of actual manifestation of the property damage or bodily injury, regardless of the date the property damage COULD have been discovered.

	State Case(s):

	CFC of Delaware, LLC., v. Santalucia, et. al., 37 Fla. L. Weekly D1590a, Case No. 4D11-3526, filed on July 5, 2012. Court reversed and remanded trial court’s holding denying life insurance company’s Motion to Compel Arbitration based on fraud in the inducement of the insurance contract, since the arbitration provision contained therein was not the subject of the fraud. Accordingly, following the long line of cases since the U. S. Supreme Court’s 2006 decision in Buckeye Check Cashing v. Cardegna (546 U. S. 440) leaving such determinations up to the arbitrator.

	Kings Ridge Community Association, Inc., v. Sagamore Insurance Company, 37 Fla. L. Weekly D1604b, Case No. 5D11-1061, filed on July 6, 2012. All-risks business owner’s policy insurer filed an action for declaratory judgment as to the coverage for a building “collapse” and trial court entered judgment denying coverage. Reversed and remanded based on the expert reports that the failure of the building roof trusses due, at least in part, to rainwater collected in the roof and the installation of heavier replacement AC units, and that the building was structurally unsafe for occupancy, even though the ceiling was only lowered 12 inches and the building was still standing.

	Robert Petito v. Construction Industry Licensing Board, 37 Fla. L. Weekly D1980a, Case No. 1D11-5597, filed August 17, 2012. Appeal by contractor was dismissed for lack of standing since the licensee was not subject to any further discipline by the board to date.

	C. C. Borden Construction, Inc. and Fidelity and Deposit Company of Maryland v. Walding Company, 37 Fla. L. Weekly D1991a, Case No. 1D12-1744, filed August 21, 2012. Even though contract arbitration provision was ambiguous, trial court’s denial of insurer’s Motion to Compel was reversed in part and remanded for entry of an order granting the motion.
	Union Carbide Corporation v. William P. Aubin, 37 Fla. L. Weekly D2018c, Case No. 3D10-1982, filed August 22, 2012. While declining to certify a direct conflict with the 4th DCA, reversed in part and remanded based on trial court’s error in denying the manufacturer’s Motion for Directed Verdict with respect to a product design defect by relying on the Second Restatement of Torts, rather than the “component parts” standard in Section 2 of the Third Restatement of Torts, as applied in Kohler Company v. Marcotte, 907 So. 2d 596 (Fla. 3d DCA 2005). This later standard of the governing law for products liability claims applies to the manufacturer’s duty to warn end-users of a finished product produced by another company but containing the manufacturer’s product; in this case, Union Carbide produced SG-210 Calidria, a grade of asbestos, for incorporation by others in joint compounds and texture sprays.

Trial Court Decision(s):

Lennar Homes, LLC, et. al, v. Knauf GIPS KG, Case No. 09-07901 CA 42 (Eleventh Judicial Circuit, Miami-Dade County), order filed on August 31, 2012. Circuit Judge Farina entered an Order denying drywall manufacturer’s Motion to Vacate Entry of Default and to Dismiss Complaint based on damages for use of “Chinese drywall,” and found sufficient facts of an agency relationship between manufacturer and distributor to support the application of Florida’s “long-arm” statute, without violating “due process.”

DOAH: 

	(Nothing to report)

Agency Actions: It is important to note that the legislature passed a new law, effective July 1, 2012, overturning the Florida Supreme Court decision in Whiley v. Scott by confirming the Governor’s authority to require agencies and boards to “freeze” rule making, affirming that Executive Orders 11-72 & 11-211 are consistent with law & public policy of this state, and providing for removal of duplicative, redundant, or unused rulemaking authority.

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. This board proposed to adopt or amend the following rules (if any):

i. Rule 61G4-18.001, to amend by modifying and clarifying the CE required courses to include Chapter 682 (Arbitration Code) and Chapter 553 (Building Construction Standards), and to comport CE requirements with recent statutory changes regarding previous active renewals.

ii.  Rule 61G4-15.018, effective August 30, 2012, to create a “Glass and Glazing Specialty Contractor,” in light of the recent statutory change that deletes this license category from the Division II status in had for one (1) year. A Notice of Change in this proposed rule was published on July 13, 2012, to add scope for “installation of structurally-anchored impact-resistant opening protection attached to existing buildings….”, etc.

iii. Rule 61G4-18.001, to modify language regarding CE requirements.

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Vincent S. Verdiarmo for National Metering Services, Inc., filed on June 22, 2012, regarding licensure requirements, such as Underground Utility Contractor, for bidding on underground water metering utility projects.

ii. Bruce Lebedun (DS 2012-028), filed on June 15, 2012, regarding licensure requirement, such as for Plumbing Contractor, to change and replace plumbing fixtures (toilets),where there is no advertising as a contractor and total cost of fee does not exceed $1,000. The board’s final order, entered on August 14, 2012, denied the petition for prior disciplinary actions by local government.

Editor’s Note: This question was addressed in DS 2007-021 by Final Order entered on September 12, 2007, with the response that changing out of plumbing fixtures, such as faucets and toilets and cleaning of clogged drains, requires a Plumbing Contractor’s license, subject to the “handyman” exemption set forth in Section 489.103(9), F. S., where the work costs less than $1,000 and there is no advertising.

iii. Homesure of America, Inc., d/b/a/ Cross County Home Services, filed on October 24, 2011, was reconsidered on July 13, 2012, regarding whether a licensed home warranty association and service warranty association must obtain an air conditioning or mechanical contractors license to market and sell a program to provide minor routine air conditioning preventive maintenance services utilizing a network of licensed contractors to provide the service, where the aggregate contract price is less than $1,000. By order filed on July 27, 2012, the board granted the petition and held that no such license was required, as long as Petitioner did not contract for or attempt to control the “means and methods” of any construction beyond the terms of the warranty, and the homeowner was free to hire and compensate the contractor performing the licensed work.

iv. J. Ronald Blount/JRB Associates, Inc., filed on May 24, 2012, regarding whether licensure is required for “Program Management” in advising owners how to secure, and to assist in monitoring, the actual design or construction of their facilities, was considered on July 13, 2012, and the board’s order, entered on August 14, 2012, denied the petition for insufficient information to establish that petitioner has standing.

v. BK Seal Coating and Striping, filed on April 23, 2012, regarding whether license is required for sealcoating or striping asphalt parking lots, was withdrawn on July 13, 2012.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

i. Jeremy Hauff, filed on June 1, 2012, seeking a permanent waiver or variance from Rule 61G4-16.005, FAC, limiting the period a passing grade is valid for purposes of certification to four (4) years, was denied by order entered on August 14, 2012, due to failure to show substantial hardship or that application of the rule would violate principals of fairness.

ii. Richard J. Porcelli, Thunderbolt Construction Services, filed on April 23, 2012, seeking a variance or waiver from Rule 61G4-15.006, FAC, was withdrawn.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC:  

a. This board proposed to adopt or amend the following rules (if any): None.

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): Avila Property Owners Association, filed on July 24, 2012, regarding whether a license is required for monitoring equipment as a compliment to alarm monitoring services to its residents.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board proposed to adopt or amend the following rules (if any): 
i. Rule 61G1-12.004, to be amended subject to rule development workshop,  regarding disciplinary guidelines.

ii. Rule 61G1-13.001, to be amended subject to rule development workshop, regarding experience requirements for architects to include completion of NCARB intern programs.

iii. Rule 61G1-16.001, to be amended subject to rule development workshop, regarding sealing of electronic files in accordance with Rule 61G1-16.005, FAC.

iv. Rule 61G1-17.001, to be amended subject to rule development workshop, regarding professional fees and penalties for architects.

v. Rule 61G1-17.002, to be amended effective August 26, 2012, regarding professional fees and penalties for interior designers.

vi. Rule 61G1-21.006, to be amended subject to rule development workshop, regarding inactive and delinquent interior designers, to comport to recent statutory changes regarding same.

vii. Rule 61G1-24.004, to be amended subject to rule development workshop, regarding inactive and delinquent architects, to comport to recent statutory changes regarding same.

b. This board proposed the repeal of the following rules (if any): 

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): 

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board proposed to adopt or amend the following rules (if any):  

i. Rule 61G15-15.005, to be amended effective July 29, 2012, regarding procedures for signing and sealing electronically transmitted plans, specifications, reports or other documents.

ii. Rule 61G15-23.003, to be amended effective August 20, 2012, regarding the engineering work that is required to be sealed under s. 471.025, F. S.

iii. Rule 61G15-29.001, to be amended effective August 20, 2012, regarding the definition of “Certification” as used in Rule 61G15-18.011(4), FAC.

b. This board proposed to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

i. Alan Pang, filed on October 21, 2011, seeking permanent waiver or variance from Rule 61G15-20,007(1)(b), regarding completion of a substantial equivalency for general education course requirements, was denied by order entered on December 27, 2011, for failure to demonstrate substantial hardship.

ii. Mukesh Joshi, filed on December 21, 2011, seeking permanent waiver or variance from Rule 61G15-20,007(1)(b), regarding completion of a substantial equivalency for general education course requirements, was denied by order entered on April 25, 2012, for failure to demonstrate substantial hardship.

iii. John  D. Rice, filed on July 16, 2012, seeking a permanent waiver or variance from Rule 61G15-21.004, FAC, regarding the required passing grade on the Principles and Practice Examination.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board proposed to adopt or amend the following rules (if any):

i. Rule 61G19-6.012 to be amended to limit the authority of Provisional certificates to the jurisdiction of the government agency with which the applicant was employed at the time of original issuance.

ii. Rule 61G19-10.001 to be amended regarding renewal fees for both private and public licensees.

b. This board proposed to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and Chapter 61G20, FAC[footnoteRef:2]):  [1:  In the case of all Petitions for Declaratory Statement filed with the Florida Building Commission, which normally meets every other month, the commission requires both a First Reading and a Second Reading at different meetings, with the results that any final action thereon requires at least 74-75 days, depending on the timing of the filing in relationship to the required publication dates for the Friday Florida Administrative Weekly (Wednesday noon deadline for publication 10 days later).
]  [2:  As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from former Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.
] 


a. UPDATE: We had previously reported that the commission received a Petition for Declaratory Statement from Joe Belcher, AWP Windows and Doors, and Aluminum Association of Florida, regarding replacement fenestration units for renovated buildings, and requesting a code interpretation that if the costs for replacement are less than 30% of the assessed value of the building that window replacements would not have to comply with the new Building Code, Energy Code requirements (which became effective with the 2010 edition of the Building Code on March 15, 0212). Intervenor status was granted to Custom Windows Systems of Gainesville, Florida, and the Intervenor’s Motion to Dismiss this Petition on several legal grounds was granted at the August meeting.

b. The Commission has also undertaken a statutory “glitch” cycle, beginning with staff recommendations for code changes presented during a rules development workshop on June 12, 2012, and with the first public hearing held at the August meeting, based on submittal deadline of August 1st. OVER 900 code changes have been filed for consideration.

c. The commission has received the following Petitions for Variance or Waiver (if any):

B. Environmental Protection: To be determined.

C. Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes: 

1. The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.
2. The 2011 enactment of section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) is repealed, and authority to impose such requirements is authorized by local governments whose boundaries include a “first magnitude spring,” as defined in the bill. (See Section 32).

D. Financial Services: Workers’ Compensation Insurance – Chapter 440 and 69L FAC: 
]
NEW NOTICE: Beginning July 1, 2012, applications for exemption from workers’ compensation insurance can be made on-line at myfloridacfo.com/wc. Such applications will no longer have to be notarized; while applicants will be required to provide Florida driver’s license number or Florida identification card and date of birth, copies of ownership documents will no longer be required. However, for construction business, the law regarding exemptions continues to allow up to three (3) individuals to be exempt at the same time, provided that each one owns at least 10% of the business.

IMPORTANT UNDATE: Out-of-state applicants who do NOT have Florida driver’s license or identification card should submit their applications in hard copy for processing. This is a “glitch” in the new law, but the department is allowing this “fix” until the legislature has an opportunity to again change the statute.

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.


Legislative Action: Nothing to report since the new regularly schedule legislative session will not begin until March 2013, and bills are not usually filed and committee meetings are not usually held prior to the outcome of the general elections in November 2012.

Respectfully submitted,

September 8, 2012.
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