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Appellate Decisions:

Jerome Felman v. Villa Regina Association, Inc., 37 Fla. L. Weekly D1065a, Case No. 3D10-1328, filed May 2, 2012: In a case for damages caused by water intrusion, owner sought permanent damages only for “diminution of value.” Based on jury’s findings that damages were only temporary, and that no admissible evidence was introduced regarding damages for repairs, judgment was reversed.
Editor’s Note: While not referenced in this opinion, the facts in this case seem to involve the “economic LOSS” doctrine, where the cost of repairs exceeds the value of the property in its original condition; in such cases, damages are deemed to be permanent, and are measured by the reduction or loss of market value.

	Zofia Zak Rhodes v. Newport Building and Construction, Inc., 37 Fla. L. Weekly D4091b, Case No. 2D10-3006, filed May 4, 2012: Order foreclosing construction lien on incomplete residence was reversed, because the property owner had already paid contractor the amount of an arbitration award for damages cause by breach of contract. In addition, the trial court’s determination that the contractor was entitled to attorney fees was dismissed as a non-final non-appealable final order. 
Editor’s Note: This case did not discuss that the lien included the balance due on the contract for the incomplete work, but the arbitration award included a major set off in favor of the owner.

DOAH Orders: 

	(Nothing new to report)

Agency Actions: It is important to note that the legislature passed a new law, effective July 1, 2012, overturning the Florida Supreme Court decision in Whiley v. Scott by confirming the Governor’s authority to require agencies and boards to “freeze” rule making, affirming that Executive Orders 11-72 & 11-211 are consistent with law & public policy of this state, and providing for removal of duplicative, redundant, or unused rulemaking authority.

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

Editor’s Note: CHRISTOPHER COBB AS BEEN RECENTLY APPOINTED TO THIS BOARD.

a. This board proposed to adopt or amend the following rules (if any):

i. Rule 61G4-15.018(2), amending the definition of “glass and glazing contractor” to include: “structurally anchored impact-resistant opening protection, and storefront frames.

ii. Rule 61G4-18.001 is being considered by the board for possible expansion of topics allowed by CE Laws credit

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any):

i. Rosemary Hayes on behalf of Mat Concessionaire, LLC filed on March 5, 2012, regarding whether a construction license is required for a Florida Department of Transportation “Public-Private Partnership” project (the Miami Tunnel) pursuant to section 334.30, Florida Statutes, was found to lack standing and was dismissed. A Final Order has not yet been issued.

ii. Glenn B. Pereno filed on April 9, 2012, regarding whether a certified building contractor can, pursuant to section 489.105(3)(b), perform remodeling, repairs or improvements of any size building up to three-stories when such does not effect the structural members of the building, was denied for lack of standing. A Final Order has not yet been issued.

iii. Singley Construction Company, Inc. filed on April 10, 2012, regarding whether a state license is required under section 489.105(3)(p) for soil excavation where there is no tank on site, was denied for lack of standing. A Final Order has not yet been entered.

iv. On May 11, 2012, this board was asked by DBPR (which licenses and regulates Home Inspectors pursuant to Part XV, Chapter 468, Florida Statutes), to reconsider the Declaratory Statement previously issued to Robert Koning that a licensed contractor can perform home inspection services. While the board appears to have denied such reconsideration, a revised Declaratory Statement was issued on May 16, removing all references to Chapter 468.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): 

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC:  

a. This board proposed to adopt or amend the following rules (if any): None.

b. This Board proposes to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): On May 8, 2012, this board received a Petition from Brian Babernitch, seeking a waiver of Rule 61G6-6.017, F.A.C., requiring that a passing examination score is valid only for a period of two (2) years.

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC: 

a. This board proposed to adopt or amend the following rules (if any): Rule 61G1-16.005 (amendment) to prohibit the use of a scanned image of an original signature in lieu of a digital or electronic signature and setting forth the requirements for a digital signature.

b. This board proposed the repeal of the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. This board proposed to adopt or amend the following rules (if any): 

i. Rule 61G15-22.006, regarding demonstrated compliance, is proposed for amendment to delete unnecessary language and to add new language to update and clarify procedures.

ii. Rule 61G15-23.003, regarding signing and sealing electronically transmitted plans, specifications, reports and other documents, is proposed for amendment to delete unnecessary language and to add new language to update and clarify procedures

iii. Rule 61G15-29.001, regarding definitions, procedures and prohibitions, is proposed for amendment to modify language for certification procedures.

b. This board proposed to repeal the following rules (if any): None. 

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): Oswald Pasquesi, filed on March 27, 2012, regarding Rule 61G15-20.0015, requiring that an application must demonstrate compliance with the current criteria listed in section 471.013, and completion of an accredited engineering degree program for licensure by endorsement.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

a. This board proposed to adopt or amend the following rules (if any): Rule 61G19-6.012, regarding “provisional certificates” to limited the authority to the jurisdiction for which the applicant is employed at the time.

b. This board proposed to repeal the following rules (if any): None.

c. This board has received or disposed of the following Petitions for Declaratory Statement (if any): None.

d. This board has received or disposed of the following Petitions for Variance or Waiver (if any): None.

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and 9N FAC (now Chapter 61G20[footnoteRef:2]):  [1:  In the case of all Petitions for Declaratory Statement filed with the Florida Building Commission, which normally meets every other month, the commission requires both a First Reading and a Second Reading at different meetings, with the results that any final action thereon requires at least 74-75 days, depending on the timing of the filing in relationship to the required publication dates for the Friday Florida Administrative Weekly (Wednesday noon deadline for publication 10 days later).
]  [2:  As part of the TRANSFER of this commission from the now-defunct Department of Community Affairs to the Department of Business and Professional Regulation, all rules from Chapter 9N have been TRANSFERRED to Chapter 61G20, FAC.
] 


a. The commission has received the following Petitions for Declaratory Statement (if any): Joe Belcher, AWP Windows and Doors, and Aluminum Association of Florida, regarding replacement fenestration units for renovated buildings, and requesting a code interpretation that if the costs for replacement are less than 30% of the assessed value of the building that window replacements would not have to comply with the new Building Code, Energy Code requirements (which became effective with the 2010 edition of the Building Code on March 15, 0212. The first hearing on this petition was held in April, 2012, and the second hearing will be held on June 12, 2012.

b. The commission has received the following Petitions for Variance or Waiver (if any): None.

B. Environmental Protection: To be determined.

C. Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: Chapter 2012-184, Laws of Florida, effective April 27, 2012, made the following changes:

a. The Department of Health’s authority for plan review and approval of swimming pools and bathing pools was repealed and given to local government in accordance with the Florida Building Code.

b. The 2011 enactment of section 381.0065(5), requiring periodic inspections of on-site sewerage disposal systems (“septic tanks”) is repealed, and authority to impose such requirements is authorized by local governments whose boundaries include a “first magnitude spring,” as defined in the bill. (See Section 32).

D. Financial Services: Workers’ Compensation Insurance – Chapter 440 and 69L FAC:

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

Legislative Action: Nothing to report.

Respectfully submitted,

June 8, 1012.
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