
Construction Law Committee

Memorandum of Committee Minutes
To:
All Construction Law Committee Members

The Florida Bar: Real Property, Probate and Trust Law Section

From:
Fred R. Dudley, Secretary

Re:
Meeting Minutes – April 9, 2012

Chair, Arnie Tritt, called the meeting to order at 11:30 a.m. 
************************************************************

NEW RECORDATION OF ATTENDENCE: In an effort to conserve committee time for discussion of pending issues all attendance must be recorded BY EACH MEMBER through the use of Google Documents. Instructions for the use of this method of recording attendance will be given at the beginning of each meeting. 

1. Opening: 

A. The minutes for the committee’s previous meeting of March 12, 2012, were approved as circulated. 

B. Officers present in addition to the chair were Hardy Roberts, Co-Chair, Lisa Colon-Heron and Fred Dudley, Secretary.
2. Welcome New Members: Chair Tritt introduced and welcomed 30 new members. Guest included: Anita Newsom and Joel McTague.
3. New Business: Chair Tritt discussed the “reply all” problems with the use of the committee’s list serve, and request that all replies to a member’s inquiry for information be responded ONLY TO those members. Hardy Roberts and William Crawford are working on creating a SECOND list serve that can be used for discussions by members and that information will be announced soon.
4. Subcommittee Reports:

A. ABA Forum Liaison: Cary Wright announced the for Forum has twelve (12) divisions on which members can choose to serve, and he will send out that list shortly for members to review and respond. He also reminded members that the fall meeting will be held in Boston on October 18-19, 2012, and that the Naples meeting will be held on January 31-February 1, 2013, at the Naples Grand, which will include a reception sponsored by CLC.
B. Construction Regulation: Chair Fred Dudley deferred this month’s report until next month, but gave a legislative update on all construction-related bills that were passed during the 2012 regular legislative session.

C. Publications: Chair April Atkins reported that the PPP article by Brian Rowlson has been submitted for publication in the Florida Bar Journal at a date to be announced, and the new article by Larry Leiby regarding prompt pay clauses is in the peer review process.
 IMPORTANT REMINDER: Members are invited to submit proposed articles on a construction law topic for peer review and possible publication in The Florida Bar Journal.


D. 2011 Construction Law Institute: Chair Cary Wright reported that the committee has received good evaluations to date, and is now open for planning next year’s program, including consideration of possible facilities.

ANOTHER IMPORTANT REMINDER: Members and their firms are invited to serve as sponsors this event for a cost of only $2,000 each, which includes two (2) complimentary admissions and display of member or firm name in the program materials.

E. Certification Review Course: Chair Ashby reported that there were 90 plus attendees, including Judge Blackwell.
F. Certification Exam: Chair Sasso reported that 37 applicants have been approved to sit for the 2012 exam will be held on May 17th in Tampa.
YET ANOTHER IMPORTANT REMINDER: Members who are not yet certified have until the application deadline of October 31, 2012, in order to take the certification exam in May 2013.
G. Chinese Drywall: No report. 

H. Green Building: No report, but it was noted that this subcommittee has been added to the Blog.
I. Small Business Programs: No report. 

J. Surety and Insurance: No report. 

K. Website Subcommittee: No report.

L. Legislative Subcommittee: Chair Reese Henderson reported that the Section approved OPPOSITION to House Bill 1013 regarding homeowner association construction warranties on common facilities, but that this bill has not yet been presented to the Governor (who will have 15 days thereafter to sign, veto or allow it to become law without his signature). 
Editor’s Note: This will was signed by the Governor on April 27th, with an effective date of July 1, 2012.
M. CLE Subcommittee: Chair Hardy Roberts reported on this month’s CLE presentation by Patrick Douglas (Smith Currie & Hancock) regarding the drafting and effectiveness of “pay when paid” provisions.

REMINDER: Each committee member is responsible for posting their own CLE credits on TFB website; neither the committee nor subcommittee can do so.
5. Continuing Legal Education Presentation: (Started at 11:58 until 12:35)

Mr. Douglas spoke on the validity of “pay when paid” contract provisions, and circulated a 3-page outline with case citations, including samples of actual clauses that had been enforced and those that had not been enforced. These clauses have been used in an attempt to shift the risk of non-payment between the prime contractor and subcontractors (or suppliers and subcontractors).

The standard used by the courts for evaluating the effect of such provisions has been a clear expression of such risk-shifting with unambiguous language.


Finally, Mr. Douglas pointed out that such provisions do not normally affect the enforceability of a surety bond, except where a “Conditional” payment bond is used pursuant to section 713.245, Florida Statutes.

NOTE: Volunteer speakers for future CLE presentations are encouraged to notify Chair Colon-Heron as soon as possible. Presentations should be in 25-minute segments, but may be continued to a subsequent meeting if more time is required, and may include more than one speaker; discussion and debate will be welcome.
6. Closing: 
No further business appearing at this time, the meeting was adjourned at 12:36 p.m.
REMINDER: The next scheduled meeting of the committee will be held on Monday, April 9, 2012, beginning at 11:30 a.m., as a regular conference call.
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