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Appellate Decisions:

	Wilshire Insurance Company v. Birch Crest Apartments, Inc., 4th DCA Case No. 4D-10-5004, filed August 17, 2011: Exclusion provisions in commercial liability policy for “performing operations” and “your work,” were held applicable to paint splatter damages arising from painting subcontractor’s work, and case remanded to trial court for declaratory judgment in favor or insurer. Opinion also compares American Equity Insurance Co. v. Van Ginhover, 788 So.2d 388 (Fla. 5th DCA 2001), regarding pool repairs that resulted in the pool popping out of the ground when emptied where policy coverage was denied,  and Nova Casualty Co. v. Willis, 39 So. 3d 434 (Fla. 3rd DCA 2010), regarding tree trimming contractor who trimmed trees on adjoining property where policy coverage was found.

	State Board of Administration v. Guy M. Burns, et. al., 1st DCA, Case No. 1D10-6572, filed August 23, 2011: Order compelling mandatory binding arbitration was reversed and case remanded where contract for contingent legal fees and costs provided for arbitration “[I]f the amount of fee is disputed…, ” since this provision did not provide for arbitration of “entitlement” to a fee. The court recited the matters a trial court must consider in a motion to compel arbitration: (1) whether a valid written agreement to arbitrate exists; (2) whether an arbitrable issue exists; and, (3) whether the right to arbitrate was waived.

	Glarum v. LaSalle Bank National Association, 4th DCA Case No. 4D10-1372, filed September 7, 2011: Reversed summary judgment for foreclosure in favor of mortgage holder based on “inadmissible hearsay” under s. 90.803(6)(a), Florida Statutes, of an affidavit of amount due from officer of lender who did not have personal knowledge of the information transmitted, nor whether the information had been kept in the ordinary course of regularly conducted business activity.

DOAH Orders: 

	Todd P. Boetzel v. Department of Business and Professional Regulation, DOAH Case No 10-3325FC: A Final Order was issued on February 11, 2011, awarding attorney’s fees (102.2 hours at $300 per hour) and costs, totaling $31,987.30 against the agency following a Final Order on December 22, 2008, in Case BRP-2008-09207, finding that Mr. Boetzel and his company were NOT guilty of the unlicensed practice of electrical contracting and landscape architecture based on a Recommended Order issued in DOAH Case No. 08-1603. In this proceeding, the agency did not dispute most of the requirements of s. 57.111, Florida Statutes: that the amount of the fees and costs were reasonable; that Mr. Boetzel was the prevailing party; and that an award of fees would not be unjust; rather, the department maintained that it was “substantially justified” in bringing the underlying action against Mr. Boetzel, as the “exception” to an award of such statutory fees. In this case the Investigative Report did not contain sufficient information to make a determination that Mr. Boetzel had engaged in unlicensed activities, notwithstanding that he had filed a sworn Claim of Lien stating that he had furnished labor, services and materials consisting of landscaping, sod and irrigation to the property, but that the investigator could have easily obtained the necessary information but failed to do so.

Editor’s Note: This case is another example of a growing number of cases in which attorney’s fees and costs are being awarding against DBPR in disciplinary cases they have lost, and of the importance of making a timely claim for fees and costs where s. 57.111 is applicable. In addition, it’s important to note for such cases that the determination of whether a proceeding is “substantially justified” should be made by the agency as of the time probable cause is determined, so it is a good idea to always order a copy of the PCP transcript.


Agency Actions: 

Note that state agencies are beginning to again promulgate rules since the Governor’s Executive Order of January, 2011, “freezing” new rules has now been stricken down by the Florida Supreme Court. In addition, agencies and boards have now be requested to identify rules that are obsolete, unnecessary or provided for in federal rules, and to report all such rules to the Governor’s new Office of Economic Development; it is not yet clear if those rules will be repealed via the statutory rule-making process (Chapter 120) or presented to the 2012 legislature for statutory repeal.

A. Department of Business and Professional Regulation.

1. Construction Industry Licensing Board – Chapter 489, Part I, FS and Chapter 61G4 FAC: 

a. On August 5, 2011, a petition for Declaratory Statement was filed by Holli Gorby, seeking a determination of whether s.489.105(3) requires a solar contractor’s license to SELL solar hot water systems to home owners.

b. Also on August 5, 2011, a petition for Declaratory Statement was filed by Jack Westenbarger, seeking a determination of whether s.489.105(3) requires a solar contractor’s license to SELL solar hot water systems to home owners.

c. On August 8, 2011, a petition for Declaratory Statement was filed by Jeff Mahlstedt, seeking a determination of whether s.489.105(3) licenses to install nitrogen charged “dry” condensing units.

d. On July 27, 2011, a petition for Permanent Waiver or Variance was filed by Peter M. Belmore, regarding the application of Rule 61G4-14-16.005, FAC, limiting the period of four (4) years a passing grade is valid for purposes of certification.

e. On August 11, 2011, a petition for Permanent Waiver or Variance was filed by Thomas Maloney, P.E., regarding the application of Rule 61G4-14-16.005, FAC, limiting the period of four (4) years a passing grade is valid for purposes of certification.
f. On August 16, 2011, a petition for Permanent Waiver or Variance was filed by Woodrow Mepham, regarding the application of Rule 61G4-14-16.005, FAC, limiting the period of four (4) years a passing grade is valid for purposes of certification.

2. Electrical Contracting Licensing Board (includes both electricians and alarm contractors) – Chapter 489, Part II, FS and 61G6, FAC:  

(Nothing to report)

3. Board of Architecture and Interior Design – Chapter 481, Part I, FS and 61G1 FAC:

(Nothing to report)

4. Board of Landscape Architecture – Chapter 481, Part II, FS and 61G10 FAC: 

(Nothing to report)

5. Board of Professional Engineers – Chapter 471, FS and 61G15 FAC: 

a. The board proposes an amendment to Rule 61G15-21.001 to add new language to clarify the parts of the written examination and general requirements for taking the examination.

b. The board proposes an amendment to Rule 61G15-23.001 to add new language to clarify seals acceptable to the board.

6. Building Code Administrators and Inspectors Board – Chapter 468, Part XII and 61G19 FAC: 

(Nothing to report)

7. Florida Building Commission[footnoteRef:1] – Chapter 553, Part IV and 9N FAC: The commission’s education program oversight committee will meet on September 27, 2011, at 10 a.m. via phone conference (1-888-808-6959, code: 1967168) to discuss “accreditor” and “course” applications. [1:  In the case of all Petitions for Declaratory Statement filed with the Florida Building Commission, which normally meets every other month, the commission requires both a First Reading and a Second Reading at different meetings, with the results that any final action thereon requires at least 74-75 days, depending on the timing of the filing in relationship to the required publication dates for the Friday Florida Administrative Weekly (Wednesday noon deadline for publication 10 days later).
] 


B. Environmental Protection: To be determined.

C. Health: Water Quality/Septic Tanks – Chapter 381 and 64E FAC: None of the various bills filed for consideration during the 2011 regular legislative session, repealing the inspection and repair requirements enacted in 2010, passed. However, language was included in the budget implementing bill that prohibits the Department of Health from expending any monies for the inspection program without first seeking and obtaining approval of the Legislative Budget Commission. In addition, several bills have already been filed in the House and in the Senate for the 2012 legislative session to repeal the 2010 provisions.

D. Financial Services: Workers’ Compensation Insurance – Chapter 440 and 69L FAC:

Warning: Insurance carriers and their representative joint underwriter association appear to be now checking for policies or exemptions issued to recently qualified businesses, and filing complaints with DBPR for those who do not have either. While the current licensure application forms purport to require such insurance coverage within thirty (30) days of licensure, there does not appear to be any statutory requirement for WC coverage until a business has a payroll.

Important Note: You can check compliance with worker’s compensation insurance requirements (coverage or exemptions) by name of company, federal employer ID number, employer policy number, and exemption holder name or exemption holder SS number at https//:secure.fldfs.com/WCAPPA/Compliance.

Legislative Action:

(Nothing additional to report)
		 
	





Respectfully submitted,
September 11, 2011

-end of report-
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