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I.
INTRODUCTION—DEFINITION OF LATENT DEFECTS

In the typical construction contract, such as  AIA Document 201, there are specific notice and default procedures that an owner must comply with in order to bring an action against the contractor and its surety for known problems that arise from construction.  Parties can limit their liability by requiring mandatory notice and default provisions and of course Florida Statute Chapter 558 has to be complied with.  Likewise, sureties can plan notice requirements that must be complied with for actions on their bonds.
However, construction defects are not always immediately apparent and frequently the damage from a negligent act that occurs during construction does not manifest until years after construction is completed and the project is turned over to the owner.  For example, water intrusion causing rot in a wall cavity.  The purpose of this presentation is to highlight some of the practical considerations which come into play when litigating such latent defects.

In the field of construction litigation, it is imperative for all participants, owners, architects, contractors, and their counsel, to have a good working knowledge of latent defect claims.  From an owner or developer's perspective, it is crucial to have an understanding of when a latent defect becomes patent in order to avoid sitting idle through the statute of limitations period.  On the other hand, a contractor defending against a construction defect claim needs to know how to factually determine when the latent defect manifested itself to the owner.  That’s when the problem evolves from a latent defect to a patent defect.  Although this determination is always based upon a fact-by-fact analysis, there are guidelines Florida courts have adopted to make this analysis more consistent.
  

"Latent defects are generally considered to be hidden or concealed defects which are not discoverable by reasonable and customary inspection, and of which the owner has no knowledge."
  A latent defect is one not apparent by use of one's ordinary senses from a casual observation of the premises.
  However, knowledge can be inferred when the defect should have been discovered by due diligence of conducting a reasonable inspection.
  In other words, an owner can’t just be stupid and assert ignorance as to a visibly manifest construction defect.  That state of blissful ignorance alone can’t avoid having imputed the requisite knowledge of what is no a patent defect. 

II.
LATENT VERSUS PATENT CONSTRUCTION DEFECTS

At some point in time, a distinct evolution takes place and a latent defect, as a matter of fact and law, transforms into a patent defect.  It is at this point the statute of limitations period begins to run.
  This evolutionary process is triggered by the obvious manifestation of the defect, regardless of whether the owner has actual knowledge of the exact nature of the defect.
  For instance, does the fee simple owner of an apartment complex have the requisite knowledge of unknown wall rot when the onsite apartment managers get numerous requests to fix a leaking window?  How many service calls give notice?  What if just caulking makes the intrusion stay in the wall cavity?  When the manifestation is not obvious but could be due to causes other than an actionable defect, constructive knowledge as a matter of law may not be inferred.
  

A. Whether a Defect is Patent Depends on the Reasonableness of the Inspection.

The test for patency is whether the defective nature of the object was obvious upon a visual and customary inspection with the exercise of reasonable care.
  Those construction deficiencies that are noticeable upon such a reasonable inspection are legally deemed not to be latent.  Moreover, what may be a latent defect to the average person may become a patent defect in the eyes of a person possessing superior knowledge.
  

Rhetorically, what is the degree of detail required in an inspection to merit being reasonable and customary?  Is it realistic when inspecting a house to be less intrusive than 500 unit apartment complex?  Is a routine maintenance inspection sufficient?  Should there be cores taken around balconies under windows?  The reasonableness of each inspection will hinge on the structural complexity of the residence(s) or commercial building(s) being inspected and the skills of the person performing such inspection, but there are certain factors that can be relied on as a baseline.

Florida does not provide a definitive answer over what constitutes a reasonable inspection other than to provide that reasonableness is a factual determination.  Federal cases have recognized several factors that should be considered when determining whether an inspection was performed with reasonable care: i) inspection procedures required by contract, if any; ii) quantity of items to be inspected; iii) cost and complexity of inspection; and iv) certifications of inspector or maintenance man and other assurances of compliance.

Should You Have Known of Defect?
i.
Inspection Procedures Required by Contract Help Define Reasonableness.

Many current construction contracts have in-depth specifications that require tests and inspection procedures to be performed to establish whether the installation and/or product meets quality standards.  Should the inspection follow the contractually required procedures, this acts as affirmative proof the inspection was performed with reasonable care. 
The owner or contractor's failure to perform the specified tests on potentially deficient work does not automatically make a defect latent.  If the deficiency is one that would have been discovered by the contractually specified test, then it may still be a patent defect.  The failure of the party to perform the requisite contractual test or inspection is potentially liable for breach of the contract.


The contract may fail to specify a test that would reveal the presence of a serious construction defect.  In other words, if the specified test does not pick up the defect, but a more rigorous test would have, then arguably the onus falls on the owner to show the specified test was reasonable.  In this instance, it will be necessary to inquire as to whether the more demanding inspection and/or test was reasonable under the circumstances and should have been implemented, rendering the defect to be patent.


ii.
Quantity of Items to be Inspected Affects Whether Reasonable Person Should Have Known.

The specific number of items in the inspection is another factor to be considered in determining whether the inspection will be reasonable.
  How does one examine the interior of walls inexpensively?  A maintenance inspection that merely addresses a couple of items and fails to address major components is arguably unreasonable.
  For instance, a routine overall maintenance inspection that fails to look at exterior sealants is questionable.  The more items addressed in the inspection, the more likely it will be seen as reasonable.

iii.
Cost and Complexity of Inspection Affect Whether You Should Have Known.

Other factors to be considered in evaluating the reasonableness of an inspection are its cost and complexity.  The background of the inspector and the purchase price is important because, like all things in life, you get what you pay for.  A fifty dollar home inspection is not bringing a very close look.   A five hundred dollar residential inspection is probably more robust.  Price, scope of work and skill is indicative of the quality of the inspection.

The complexity of the inspection, or lack thereof, is a good barometer as well.
  If an inspection includes complex procedures and tests, then it will be perceived as being more reasonable.


iv.
Certification of Inspector and Assurances of Compliance.

The more qualified the inspector, the more likely the inspection and/or test will be deemed reasonable.
  More credibility and reliance will be given to an experienced inspector holding a license than the average owner or maintenance man.
  

Typically, a licensed inspector will issue a report with assurances of compliance or non-compliance, whichever the case may be.  The owner should be able to rely upon.  Such assurances from a licensed inspector substantially increase the likelihood the inspection will be deemed reasonable, so any defects not discovered in the inspection could be legally concluded as latent. 

III.
THE SLAVIN DOCTRINE – THE COMPLETED AND ACCEPTED RULE

One area in which the latent nature of a construction defect is critical is where a defect causes personal injury to a third party.  The determination of whether the owner or contractor is liable to the injured party is set forth in the analysis of Slavin v. Kay, 108 So. 2d 462 (Fla. 1959).  This landmark case created the "completed and accepted rule", otherwise known as the Slavin doctrine.


Under Slavin, a contractor is not liable in negligence for injuries to third parties after the owner has accepted the deficient work, unless the defect at issue was latent and could not have been discovered by the owner, or unless the contractor was dealing with inherently dangerous elements.
  The distinguishing factors for Slavin to apply are that a third person, the claimant, has been personally injured on the property, the construction defect is patent, or the owner has knowledge of the defect and accepted it.
 


The Slavin doctrine only applies to claims for personal injuries brought by third parties.
  The public policy behind Slavin is "that it would be unfair to continue to hold the contractor responsible for patent defects after the owner had accepted the improvements and undertaken its maintenance and repair."
  It does not apply to breach of contract claims for property damage brought by an owner against a contractor.
  In those circumstances, as set forth in more detail below, one primary issue between a claimant owner and a contractor is whether the statute of limitations bars the claim.
IV.
STATUTE OF LIMITATIONS ISSUES IN LATENT DEFECT CASES

There are several statute of limitation provisions that a practitioner must be concerned with in dealing with latent defects, the four year limitations period set forth in Section 95.11(3)(c) for actions "founded on the design, planning, or construction of an improvement to real property", and the five-year limitations period for Section 95.11(2)(b), for actions on a contract or written instrument."
  Under the former, the existence of a latent defect can delay the accrual of a cause of action for a latent defect while, under the latter, the existence of a latent defect does not delay the accrual of a cause of action.  

A.
Section 95.11(3)(c)


Section 95.11(3)(c) provides that the following action shall be commenced within four years:
An action founded on the design, planning, or construction of an improvement to real property, with the time running from the date of actual possession by the owner, the date of the issuance of a certificate of occupancy, the date of abandonment of construction if not completed, or the date of completion or termination of the contract between the professional engineer, registered architect, or licensed contractor and his or her employer, whichever date is latest; except that, when the action involves a latent defect, the time runs from the time the defect is discovered or should have been discovered with the exercise of due diligence.  In any event, the action must be commenced within 10 years after the date of actual possession by the owner, the date of the issuance of a certificate of occupancy, the date of abandonment of construction if not completed, or the date of completion or termination of the contract between the professional engineer, registered architect, or licensed contractor and his or her employer, whichever date is latest.


This statute applies to any action against a professional engineer
, registered architect
, or licensed contractor
 where that action is founded on the design, planning, or construction of an improvement to real property.  The statute therefore supersedes the more general two year statute of limitations under Section 95.11(4)(a) for actions for professional malpractice
, or the five-year limitations provision of Section 95.11(2)(b) which applies to contract actions generally
.   

Under Section 95.11(3)(c), when the action involves a latent defect, "the time runs from the time the defect is discovered or should have been discovered with the exercise of due diligence."  However, this delayed discovery provision does not run into perpetuity.  Regardless of when a defect is discovered, the statute provides that, at the latest, it must be brought within 10 years 10 years after the date of actual possession by the owner, the date of the issuance of a certificate of occupancy, the date of abandonment of construction if not completed, or the date of completion or termination of the contract between the professional engineer, registered architect, or licensed contractor and his or her employer, whichever date is latest.  

The most common type of latent defect are those defects resulting in water intrusion to a building envelope.  In Florida, not every defect leading to water intrusion is considered latent.  The determination of whether the defect is latent depends on whether the water intrusion is from the roof of the building or from other entry points.

1.
Known Roof Leaks – Statute of Limitation Not Tolled by Attempted Repairs

The seminal case for roof leaks is the Supreme Court case of Kelley v. School Board of Seminole County in which the Supreme Court held that the cause of action for a defective roof accrued upon the first occurrence of leaks and therefore the "delayed discovery" provisions of Section 95.11(3)(c) would not apply.  In that case, the school board contracted with an architect for the design and construction of several elementary schools in 1969 and 1970.  The roofs of the schools started leaking in 1970 and 1971, however the school board did not file suit until 1977.
  The Supreme Court held the suit to be time barred under Section 95.11(3)(c) because, "when a newly finished roof leaks it is not only apparent, but obvious, that someone is at fault."
  Therefore, "regardless of the school board's lack of knowledge of a specific defect, the school board knew more than four years prior to August 1977 that something was wrong with the roofs of these three schools."
  Therefore, in the case of roof leaks, Florida courts have uniformly recognized that the cause of action accrues upon the first leak, regardless of whether the owner has knowledge of the specific defect.

2.
Non-Roof Leak Cases

Cases not involving roof leaks, however, have distinguished themselves from Kelley and have refused to infer notice of the existence of a cause of action upon the first happening of the leak.  In Sante Fe Community College v. Caudill Rowlett Scott, Inc., 461 So. 2d 239 (Fla. 1st DCA 1984), the First District held that in non-roof leak cases, the existence of a defect is not obvious as it is when there is a roof leak.    There, the board of trustees of a community college were not time barred from bringing suit for leaks due to corrosion in an underground piping system even though there had been leaks more than four years before suit was filed.
  The court reasoned that in order for the action to be barred, there would have to be evidence that the board knew the underlying cause of the leaks, i.e., that the pipes were corroded.
  The court determined that the existence of leaks alone was not enough to trigger the statute of limitations because, unlike with a rood leak, the leaks could have been due to other causes other than an actionable defect.
 In subsequent decisions, courts throughout the state continue to recognize that in non-brand new known roof leak cases, the statute of limitations is not triggered until the owner knows of the underlying cause of the leak.


3.
Condominium Cases
The Florida Supreme Court has recognized that Section 95.11(3)(c) also applies to actions by condominium associations for breach of the implied warranties set forth in Chapter 718, Florida Statutes.
  However, an action by a condominium association can be further tolled by operation of Section 718.124.  Section 718.124 provides that "the statute of limitations for any actions in law or equity which a condominium association or a cooperative association may have shall not begin to run until the unit owners have elected a majority of the members of the board of administration."  The Supreme Court has recognized that the purpose of this provision is to prevent a developer from retaining control over an association long enough to bar a potential cause of action by unit owners.
  Thus, the commencing of the limitations period under section 95.11(3)(c) shall be tolled as to the condominium association until control of the association passes from the developer to the unit owners.

B.
Section 95.11(2)(b)

As stated previously, the general rule is that actions founded on the design, planning or construction of an improvement to real property, whether based in contract or tort, are governed by Section 95.11(3)(c).  In fact, the case of Suntrust Banks of Florida, Inc. v. Don Wood, Inc. expressly recognized that even when the action is contractually based, it should be governed by the more specific section (3)(c) over (2)(b), which governs breach of contract actions generally, when the action involves the design, planning or construction of an improvement to real property.
  However, in a surprising stipulation, the two lawyers in Federal Insurance Co. v. Southwest Florida Retirement Center, Inc., 707 So. 2d 1119 (Fla. 1998) apparently agreed the five year breach of contract statute of limitation applied to an action on a performance bond.  The Supreme Court adopted this stipulation and made suits on performance bonds involving construction property an exception to the general rule when the action is one against the surety on a performance bond.   In Federal, the Florida Supreme Court held that an action against a surety on a performance bond is governed by the five-year limitations period of Section 95.11(2)(b), governing breach of contract actions, even if the action is one concerning construction defects.  Why should the AIA contractor and owner and surety all working on the same project have two different statute of limitations?  Doesn’t the surety stand in the shoes of the contractor?  Isn’t the owner contractor agreement incorporated therein?
In Federal Insurance, the performance bond was an AIA Document A311 issued in connection with the construction of a retirement center.  Construction was completed in 1984.
  In 1994, the retirement center sued the general contractor and the surety based on allegations that in 1993, it discovered latent defects in the project.  The trial court granted the surety's motion for judgment on the pleadings that any claim against the performance bond was time-barred under Section 95.11(2)(b) because the retirement center filed its action more than five years after acceptance of the project.  Why the retirement center stipulated that the Section 95.11 (2)(b) was the applicable limitations provision is unknown.  It could be argued that the limitations period did not begin to run until discovery of the latent defects.
    On appeal, the Second District agreed with the retirement center but on second-tier review, the Supreme Court reversed, and therefore affirmed the trial court's position.     

In reaching its decision, the Supreme Court relied on a decision from the Fifth District Court of Appeal
 and the importantly parties' stipulation that Section 95.11 (2)(b) applied.  The Court never addressed whether Section 95.11 (2)(b) (without a discovery rule) should apply over section (3)(c)(with a discovery rule).  There being no dispute between the parties that Section (2)(b) applied, the Supreme Court held that, because "section 95.11(2)(b), Florida Statutes (1981), makes no reference to a discovery rule for latent defects" that the limitations period ran five years from the date of acceptance of the project and therefore the retirement center's action was time-barred.
   

1.
Why does (2)(b) apply to performance bonds rather than (3)(c)?

Because the parties in Federal stipulated that section (2)(b) applied, the Supreme Court did not explain or otherwise provide an analysis of why (2)(b) applied rather than (3)(c).  The case of The School Board of Volusia County v. Fidelity Company of Maryland, on which the Supreme Court relied, likewise provided no analysis and only stated, in a conclusory fashion,  that section (2)(b) applied to actions on a performance bond because such an action was an action on a "contract, obligation, or liability founded on a written instrument."
  This statement however, ignores the fact that most actions involving construction defects are contract-based, yet the courts of this state routinely apply Section 95.11(3)(c).
  Moreover, when two or more limitations provisions apply, the courts of this State have recognized that Section 95.11(3)(c) is the more specific, and therefore controlling provision, when it comes to construction defect cases.
  There is no patent reason why actions against a surety performance bond for construction defects should be treated differently.  A surety is, through its principle, directly involved in the design, planning, or construction of real property typically as a contractor or subcontractor.  Therefore the surety does obligate itself to the extent the contractor or subcontractor fails to properly design, plan, or construct the subject real property.  Nevertheless, for now, a practitioner may find itself in the precarious position of maintaining a viable action for latent defects against an insolvent contractor or subcontractor,  but an action against a presumably solvent performance bond surety for the same latent defect would not be within the statute of limitation.  When will someone challenge the logic behind this much cited Federal decision, and the stipulation adopted therein, as to the wrong applicable section of 95.11 that applied?
V.
INSURANCE COVERAGE ISSUES IN LATENT DEFECTS CASES
A.
CGL Policies Provide Coverage For Damage Caused by Latent Construction Defects Due to a Subcontractor's Defective Work But Do Not Provide Coverage For the Costs of Repair or Replacement of the Defective Work Itself.
For approximately 27 years preceding the decision of United State Fire Insurance Company v. JSUB, Inc., 979 So. 2d 871 (Fla. 2007), Florida courts followed the case of LaMarche v. Shelby Mutual Insurance Co., 390 So. 2d 325 (Fla. 1980) which held that damages caused by construction defects were not covered under typical CGL Policies. In 2005, however, the Second District issued a decision in which it recognized that since the LaMarche decision, significant changes to both the standard language in CGL policies and the law governing construction of such policies have occurred, rendering LarMarche inapplicable to the analysis of current CGL policies.
  The Second District decision was appealed to the Supreme Court and the appeal remained pending for approximately two years.   During that two year period, several courts construing coverage under CGL policies, including the Middle District of Florida, chose to follow the Second District's ruling in JSUB rather than LaMarche.
  Finally, on December 20, 2007, the Florida Supreme Court affirmed the Second District and recognized that latent construction defects could be covered under post-1986 standard form CGL policies.
 
In JSUB, the general contractor sought coverage under its CGL policy, form CG 00 01 07 98, for damage to several homes due to the faulty workmanship of its subcontractors.  The trial court determined that the CGL policy did not provide coverage.  On appeal, the Second District reversed, concluding that CGL policies do cover  the cost to repair damage to homes caused by a subcontractor's faulty workmanship as faulty workmanship qualified as "occurrences" under the policy.
    The Supreme Court affirmed and although it refused to expressly recede from LaMarche, it distinguished LarMarche on the bases that:  (1)  the claims at issue in LaMarche were for the contractor's own defective work rather than for defective work performed by a subcontractor which causes damage to the completed project as was the case in JSUB; and (2) the claims at issue in LaMarche were under a pre-1986 standard form CGL policy which contained significantly different exclusions from post-1986 standard form CGL policies.
  For example, at the time of LaMarche, CGL polices excluded coverage for damages after the insured completed its work whereas current CGL policies contained products/completed operations hazard' coverage.
  Moreover, current CGL policies contain broad insuring language covering property damage caused by an "occurrence" with "occurrence" defined as "an accident, including continuous or repeated exposure to substantially the same general harmful conditions."  

The  Supreme Court recognized that this change in standard policy language was coupled with an expanded definition of "accident" adopted by the Supreme Court in State Farm Fire & Casualty Co. v. CTC Development Corp., 720 So. 2d 1072 (Fla. 1998).
  Prior to CTC Development and the LaMarche decision, the accepted definition of "accident" was limited so that it did not include "the natural and probable consequences of the insured's deliberate actions."
    However, in 1998, the Supreme Court adopted the much broader definition provided in CTC Development.
     Under CTC Development, "the appropriate consideration is whether the damage was expected or intended from the standpoint of the insured. . . ." 
    The Supreme Court concluded that, in light of the significant changes to CGL policies and the law governing those policies, LaMarche and its progeny no longer compelled the conclusion that CGL policies do not provide coverage for claims for repair or replacement of a sub-contractor's faulty workmanship.
  
In a companion decision to J.S.U.B., the Supreme Court also made clear that, although post-1986 standard form CGL policies did provide coverage for structural damages caused by faulty workmanship, such policies do not provide coverage for the costs of repair or replacement of the subcontractor's defective work itself because defective work does not constitute "property damage."
  Thus, in that case, for example, the Supreme Court reasoned that recovery for defective windows could not be had if the windows were defective both prior to installation and as installed.  However, if the claim was for the repair or replacement of windows that were not initially defective but were damaged by the defective installation, "then there is physical injury to tangible property" and thus coverage under a CGL policy.
  

B.
Was Coverage Triggered?

The next question, beyond whether latent construction defects are covered losses under CGL policies, is whether coverage is "triggered" under the policy.  Under a typical CGL policy, the policy only applies to "bodily injury" or "property damage" if the damage is caused by an "occurrence" that takes place in the coverage territory and the property damage must occur during the policy period.  Determining what particular policy applies can be problematic in the case of latent defects where the damage may begin during construction upon installation but may not manifest itself for several years.  In determining which policy applies, there are four accepted trigger of coverage theories:  (1) exposure; (2) manifestation; (3) continuous trigger; and (4) injury in fact.
   Under the "exposure theory", property damage occurs upon installation of the defective product.  Under the "manifestation theory", property damage occurs at the time damage manifests itself or is discovered.  Under the "continuous trigger" approach, property damage occurs continuously from time of installation until the time of discovery.  This approach generally provides the most insurance coverage as each policy in force during this continuing period could be triggered.  Finally, under the "injury-in-fact" approach, coverage is triggered when the property damage underlying the claim actually occurs.


Florida courts appear to follow the general rule that the time of occurrence within the meaning of an "occurrence" policy is the time at which the injury first manifests itself.
  The case of Essex Builders Group, Inc. v. Amerisure Insurance Company addressed the trigger of coverage under the classic latent defect scenario of damage caused by water intrusion.  There, Essex Builders Group, Inc. was the general contractor on an apartment construction project from March 1999 though completion of construction in December 2000.
  In late 2001, after construction was completed, water damage was discovered.  The owner brought claims against Essex and Essex, in turn, brought suit against its CGL carriers, Pennsylvania General Insurance Company ("PGIC") and Amerisure Insurance Company ("Amerisure").  PGIC's policy period was from November 11, 1999 through November 11, 2000.  Essex, on summary judgment, argued that, although the damage did not become visible until late 2001, it occurred within a short time after each building was completed and therefore PGIC's policy was triggered.  Judge Conway, of the Middle District of Florida, disagreed and recognized that Florida is a "manifestation" state.
  Because it was undisputed that the damage caused by water intrusion was not visible until late 2001, then there was no "occurrence" within the PGIC policy period, i.e., 1999-2000.
 

Therefore, the determination of whether a particular CGL policy applies to a latent defect will be a factual one to determine when the defect first manifested itself.  The policy in effect at the time of the installation of the construction defect, i.e., during construction, will not necessarily be the operative policy if damages caused by that latent defect do not manifest themselves until months or years later.   
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� 906 So. 2d  at 309.


� 979 So. 2d 871 at 882.


�Id. at 881.   


� Id. at 886.


� Id. at 883.


� Id. at 885.


� Id. at 885.


� Id.


� See Auto-Owners Ins. Co. v. Pozzi Window Company, 984 So. 2d 1241 (Fla. 2008).


� Id. at 1249.


�  In re Celotex Corp., 196 B.R. 973, 1000 n. 187 (Bkrtcy. M.D. Fla. 1996). 


�  Id.


�  Travelers Insurance Co. v. C.J. Gayfer's & Co., 366 So. 2d 1199 (Fla. 1st DCA 1979).  See also Essex Builders Group, Inc. v. Amerisure Insurance Co., 485 F. Supp. 2d 1302 (M.D. Fla. 2006); Auto Owners Ins. Co. v. Travelers Cas. & Surety Co., 227 F. Supp. 2d 1248 (M.D. Fla. 2002)


�   Id. at 1304, 1305.


�  Id. at 1310.


�  Id. 
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