WHITE PAPER

AMENDMENT OF CHAPTERS 85, 95 AND 713, FLORIDA
STATUTES REGARDING CONSTRUCTION LIENS
AND ACTIONS ON PAYMENT BONDS


I.	SUMMARY

	Florida’s Construction Lien Law is complex and, in some instances, unclear.  This proposed legislation seeks to simplify and clarify certain provisions in the lien law.

II.	CURRENT SITUATION

	The lien law currently has a number of anachronisms and inconsistencies that require clarification.  In addition, a recent amendment to the law appears to have inadvertently introduced an ambiguity regarding the date of expiration of a notice of commencement.

III.	SECTION-BY-SECTION ANALYSIS

	The proposed changes are broken down for discussion purposes below by subsection:

	A.	Section 85.021.

Current situation:  As currently worded, § 85.021 is awkwardly worded, unnecessarily refers to whether a party is joined in an action (which would be required by due process in any event), and contains a reference to §713.75, which relates to personal property liens, not construction liens.  The latter reference would not be relevant in 99% of lien cases.

Effect of Proposed Changes:  The section is re-worded to delete the unnecessary references including the reference to § 713.75 and to simplify and clarify the wording.  

For clarity, the net result is as follows:

“85.021 Enforcement by persons not in privity with the owner.—A person not in privity with the owner may resort to any of the remedies prescribed by s. 85.011. The judgment may enforce the lien against the property of the owner.  The judgment may also, or alternatively, provide for the recovery from the lienor’s customer and from the owner of the amount owed to the lienor under the claim of lien plus interest, costs, and fees pursuant to F.S. 713.29. The lienor may only recover once, which recovery shall satisfy all judgments obtained hereunder.”

B. Section 95.11

Current situation:  Section 95.11 contains two confusing, and contradictory, statements regarding the statute of limitations governing actions against payment bonds.  Section 95.11(2)(b) provides that such actions “shall be governed by the applicable provisions of ss. 255.05(10) and 713.23(1)(e).”  Section 95.11(5)(e), on the other hand, provides that an action against a payment bond must be commenced within one year “from the last furnishing of labor, services, or materials or from the last furnishing of labor, services, or materials by the contractor if the contractor is the principal on a bond on the same construction project, whichever is later”, which is a different period than stated in either §255.05(10) or §713.23(1)(e).  Section 95.11(5)(e) also purports to apply to all actions against payment bonds – contractor bonds, subcontractor bonds and sub-subcontractor bonds, on both public and private projects – even though only general contractor bonds are required to be recorded and are the only kind of bonds deemed to be “statutory” bonds.  Finally, §95.11 does not reference or reconcile with F.S. §337.18(1)(d), which provides a statute of limitations for actions on payment bonds furnished by contractors in connection with state transportation projects.

Effect of Proposed Changes:  Section 95.11(5)(e) would be deleted, with subsequent sub-subsections re-designated accordingly, as it adds nothing but confusion and is unnecessary.  Section 95.11(2)(b) would be re-worded to cross-reference §337.18(1)(d) and to make it clear the exception to the five-year statute of limitations only applies to payment bond actions governed by either §255.05(10), §713.23(1)(e) or §337.18(1)(d).  Actions under subcontractor bonds, sub-subcontractor bonds and any other payment bonds not furnished by a general contractor pursuant to one of the above statutes would be governed by the general five-year statute of limitations for actions founded upon a written instrument.

C. Section 713.08(3)

Current situation:  Section 713.08(1)(c) provides that “materials specially fabricated at a place other than the site of the improvement for incorporation in the improvement but not so incorporated and the contract price or value thereof shall be separately stated in the claim of lien.”  However, the statutory form for a claim of lien contained in § 713.08(3) contains no provision for a separate statement of the contract price or value of specially fabricated materials included in the lien amount.

Effect of Proposed Changes:  The statutory form is amended to provide for the separate statement of the contract price or value of specially fabricated materials in accordance with § 713.08(1)(c).

D. Section 713.13(1)(d)

Current situation:  As currently worded, the statutory form for a notice of commencement contains language that requires the signatory to verify under penalty of perjury (see F.S. § 92.525) that the information provided in the notice of commencement is true “to the best of my knowledge and belief.”  This requirement is contained nowhere else in § 713.13 and there is no discernible purpose for this requirement.  Lienors are entitled under §713.18(3) to rely upon the information contained in the notice of commencement for the purpose of serving any required notices on the owner.  Therefore, the consequence of any errors in that information would fall on the owner who negligently prepared the notice.  Moreover, the enforceability of a verifying signature made in a representative capacity, as the section as currently worded requires, is subject to question.  Rather than attempt to fix this apparent problem by requiring a second signature in an individual capacity, the requirement simply should be deleted.

Additionally, language was added to the statutory form in the 2011 legislative session which could cause confusion and inconsistent court interpretations as to when a notice of commencement expires, which could result in unintended title problems.  To avoid confusion and potential litigation, this language should be deleted to restore the clarity of the language regarding the effective date of the notice of commencement for the benefit of bona fide purchasers, lenders, title companies and others who rely upon this information in making business decisions.

Effect of Proposed Changes:  The language requiring the signing person to verify the information under penalty of perjury is stricken.  The language providing that the expiration date of a notice of commencement may not be before completion of construction and final payment to the contractor is also stricken.  As revised, a notice of commencement following the statutory form will expire one year from the date of recording unless a different date is specified.

E. Section 713.18(2)

Current situation:  Subsection (2) is a run-on sentence approximately 177 words long which refers to a non-existent electronic verification of delivery service by the U.S. Postal Service.  The delivery confirmation service currently provided by the U.S. Postal Service does not provide verification of the name and address of the person served as required by this subsection (and which is likely required in order to comport with the requirements of due process).

Effect of Proposed Changes:  The reference to the non-existent “United States Postal Service Confirm service” is deleted, but the section is re-structured to make it more readable and the language providing for electronic confirmation of delivery is left intact with the same requirements (again, to satisfy due process concerns) with the expectation this service may become available from the U.S. Postal Service at some point in the future.

F. Effective Date

The legislation would take effect October 1, 2012.

IV.	FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

	The proposal does not have a fiscal impact on state and local governments.

V.	DIRECT ECONOMIC IMPACT ON THE PRIVATE SECTOR

	The proposal clarifies existing statutes and creates no new obligations.  Hence, there is no direct economic impact on the private sector, except potential litigation costs saved by the clarifications.

VI.	CONSTITUTIONAL ISSUES

	The proposal presents no constitutional issues.

VII.	OTHER INTERESTED PARTIES

	Construction trades groups such as the Associated General Contractors of Florida, Associated Builders and Contractors and the like typically take an interest in any changes to the construction lien law.  It is unknown whether these groups will support or oppose the requested changes.
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